PERFORMANCE BOND

Contractor . Surety
Name:  Walters Excavating, LLC dba Walters Excavation LLC Name: Merchants National Bonding, Inc.
Address (principal place of business): Address (principal place of business):
24060 K. 68 Highway 6700 Westown Pkwy.
Paola, Kansas 66071 West Des Moines, lowa 50266
Owner Contract
Name:  NLV Pergola Park, LLC Description (name and location):
Mailing address (principal place of business): New Longview Pergola Park 4" Plat
; :

3152 SW Grandstand Circle LEA:S SUMTNIEIMQ 54081
Lee’s Summit, Missouri 64081 Contract Price:  $1,104,967.61

Effective Date of Contract: June 20, 2019

Bond NMO3532
Bond Amount:
$148,437.50
Date of Bond:

January 29, 2020

(Date of Bond cannot be earlier than Effective Date of Contract)
Maodifications to this Bond form:

& None [] See Paragraph 16

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth in this
Performance Bond, do each cause this Performance Bond to be duly executed by an authorized officer,
agent, or representative.

Contractor as Principal Surety
Walters Excavating LLC dba Walters Ex%ﬁtion LLC Merchants National Bonding, Inc.
({Fa#fmmal nige of CO%“ (Full formal name of Surety) (corporate seal)
BV: B --\“(‘ = By: / /g%—t
(Signature) ~ {Signature)(Attach Power of Attorney)
Name:  Dustin Walters Name: Daniel B. McCarville
(Printed or typed) (Printed or typed)
Title: Vice President Title:  Attorney-in-Fact
Attest: Attest: (_“,D.Mm OM/I/CQ
(Stgnatire) (Signature)
Name: Georgia Lee Williams Name: Connor Ornce
{Printed or typed) (Printed or typed)
Title: Kansas Agent Title: Kansas Agent

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference to
Contractor, Surety, Owner, or other party is considered plural where applicable.
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1.

The Contractor and Surety, jointly and severally, bind themselves, their heirs, executors,
administrators, successors, and assigns to the Owner for the performance of the Construction
Contract, which is incorporated herein by reference.

If the Contractor performs the Construction Contract to the City’s satisfaction, the Surety and the
Contractor shall have no obligation under this Bond, except when applicable to participate in a
conference as provided in Paragraph 3.

If there is no Owner Default under the Construction Contract, the Surety’s obligation under this Bond
will arise after:

3.1. The Owner first provides notice to the Contractor and the Surety that the Owner is considering
declaring a Contractor Default. Such notice may indicate whether the Owner is requesting a
conference among the Owner, Contractor, and Surety to discuss the Contractor’s performance.
If the Owner does not request a conference, the Surety may, within five (5) business days after
receipt of the Owner’s notice, request such a conference. If the Surety timely requests a
conference, the Owner shall attend. Unless the Owner agrees otherwise, any conference
requested under this Paragraph 3.1 will be held within ten (10) business days of the Surety’s
receipt of the Owner's notice. If the Owner, the Contractor, and the Surety agree, the
Contractor shall be allowed a reasonable time to perform the Construction Contract, but such
an agreement does not waive the Owner’s right, if any, subsequently to declare a Contractor
Default;

3.2. The Owner declares a Contractor Default, terminates the Construction Contract and notifies the
Surety; and

3.3. The Owner has agreed to pay the Balance of the Contract Price in accordance with the terms of
the Construction Contract to the Surety or to a contractor selected to perform the Construction
Contract.

Failure on the part of the Owner to comply with the notice requirement in Paragraph 3.1 does not
constitute a failure to comply with a condition precedent to the Surety’s obligations, or release the
Surety from its obligations, except to the extent the Surety demonstrates actual prejudice.

When the Owner has satisfied the conditions of Paragraph 3, the Surety shall promptly and at the
Surety’s expense take one of the following actions:

5.1. Arrange for the Contractor, with the consent of the Owner, to perform and complete the
Construction Contract;

5.2. Undertake to perform and complete the Construction Contract itself, through its agents or
independent contractors;

5.3. Obtain bids or negotiated proposals from qualified contractors acceptable to the Owner for a
contract for performance and completion of the Construction Contract, arrange for a contract
to be prepared for execution by the Owner and a contractor selected with the Owners
concurrence, to be secured with performance and payment bonds executed by a qualified
surety equivalent to the bonds issued on the Construction Contract, and pay to the Owner the
amount of damages as described in Paragraph 7 in excess of the Balance of the Contract Price
incurred by the Owner as a result of the Contractor Default; or

5.4. Waive its right to perform and complete, arrange for completion, or obtain a new contractor,
and with reasonable promptness under the circumstances:
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6.

10.

11.

12.

13.

5.4.1  After investigation, determine the amount for which it may be liable to the Owner and,
as soon as practicable after the amount is determined, make payment to the Owner; or

5.4.2  Deny liability in whole or in part and notify the Owner, citing the reasons for denial.

If the Surety does not proceed as provided in Paragraph 5 with reasonable promptness, the Surety
shall be deemed to be in default on this Bond seven days after receipt of an additional written notice
from the Owner to the Surety demanding that the Surety perform its obligations under this Bond, and
the Owner shall be entitled to enforce any remedy available to the Owner. If the Surety proceeds as
provided in Paragraph 5.4, and the Owner refuses the payment, or the Surety has denied liability, in
whole or in part, without further notice, the Owner shall be entitled to enforce any remedy available
to the Owner.

If the Surety elects to act under Paragraph 5.1, 5.2, or 5.3, then the responsibilities of the Surety to
the Owner will not be greater than those of the Contractor under the Construction Contract, and the
responsibilities of the Owner to the Surety will not be greater than those of the Owner under the
Construction Contract. Subject to the commitment by the Owner to pay the Balance of the Contract
Price, the Surety is obligated, without duplication for:

7.1. the responsibilities of the Contractor for correction of defective work and completion of the
Construction Contract;

7.2. additional legal, design professional, and delay costs resulting from the Contractor’s Default,
and resulting from the actions or failure to act of the Surety under Paragraph 5; and

7.3. liquidated damages, or if no liquidated damages are specified in the Construction Contract,
actual damages caused by delayed performance or non-performance of the Contractor.

If the Surety elects to act under Paragraph 5.1, 5.3, or 5.4, the Surety’s liability is limited to the amount
of this Bond.

The Surety shall not be liable to the Owner or others for obligations of the Contractor that are
unrelated to the Construction Contract, and the Balance of the Contract Price will not be reduced or
set off on account of any such unrelated obligations. No right of action will accrue on this Bond to any
person or entity other than the Owner or its heirs, executors, administrators, successors, and assigns.

The Surety hereby waives notice of any change, including changes of time, to the Construction
Contract or to related subcontracts, purchase orders, and other obligations.

Any proceeding, legal or equitable, under this Bond must be instituted in any court of competent
jurisdiction in the location in which the work or part of the work is located and must be instituted
within two years after a declaration of Contractor Default or within two years after the Contractor
ceased working or within two years after the Surety refuses or fails to perform its obligations under
this Bond, whichever occurs first. If the provisions of this paragraph are void or prohibited by law, the
minimum periods of limitations available to sureties as a defense in the jurisdiction of the suit will be
applicable,

Notice to the Surety, the Owner, or the Contractor must be mailed or delivered to the address shown
on the page on which their signature appears.

When this Bond has been furnished to comply with a statutory or other legal requirement in the
location where the construction was to be performed, any provision in this Bond conflicting with said
statutory or legal requirement will be deemed deleted therefrom and provisions conforming to such
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14.

15.

statutory or other legal requirement will be deemed incorporated herein. When so furnished, the
intent is that this Bond will be construed as a statutory bond and not as a common law bond.

Definitions

14.1.

14.2.

14.3.

14.4.

14.5.

Balance of the Contract Price—The total amount payable by the Owner to the Contractor under
the Construction Contract after all proper adjustments have been made including allowance for
the Contractor for any amounts received or to be received by the Owner in settlement of
insurance or other claims for damages to which the Contractor is entitled, reduced by all valid
and proper payments made to or on behalf of the Contractor under the Construction Contract.

Construction Contract—The agreement between the Owner and Contractor identified on the
cover page, including all Contract Documents and changes made to the agreement and the
Contract Documents.

Contractor Default—Failure of the Contractor, which has not been remedied or waived, to
perform or otherwise to comply with a material term of the Construction Contract.

Owner Default—Failure of the Owner, which has not been remedied or waived, to pay the
Contractor as required under the Construction Contract or to perform and complete or comply
with the other material terms of the Construction Contract.

Contract Documents—All the documents that comprise the agreement between the Owner and
Contractor.

If this Bond is issued for an agreement between a contractor and subcontractor, the term Contractor
in this Bond will be deemed to be Subcontractor and the term Owner will be deemed to be Contractor.

16. Modifications to this Bond are as follows: None
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RIDER ADDING ADDITIONAL OBLIGEES

TO BE ATTACHED to and form part of Walters Excavating, LLC dba Walters Excavation, LLC,
Bond No. NMO3532, issued by Merchants National Bonding, Inc, 6700 Westown Pkwy West Des
Moines. IAA 50266, as Surety, on behalf of Walters Excavating, LLC dba Walters Excavation, LL.C
as Principal, and in favor of NLV Pergola Park, LLC as Obligee.

Whereas, upon the written request of the Principal and Obligee, the attached bond(s) is (are) hereby
amended to add City of Lee’s Summit. Missouri as additional Obligees.

[T IS HEREBY understood and agreed that the above described bond(s) is (are) hereby amended to
include the following paragraph:

Notwithstanding anything contained herein to the contrary, there shall be no liability
on the part of the Principal or Surety under this bond to the Obligees, or either of
them, unless the Obligees, or either of them, shall make payments to the Principal or
to the Surety in case it arranges for completion of the contract upon default of the
Principal, strictly in accordance with the terms of said contract as to payments, and
shall perform all the other obligations required to be performed under said contract
at the time and in the manner therein set forth.

The aggregate liability of the Surety hereunder to the Obligees or their assigns is
limited to the penal sum stated in the bond, and Surety, upon making payment
hereunder, shall be subrogated to, and shall be entitled to an assignment of, all rights
of the Payee, either against the Principal or against any other party liable to the
Payee in connection with the loss which is the subject of the payment.

IT IS FURTHER understood and agreed that nothing herein contained shall be held to change, alter or
vary the terms of the above described bond(s) except as hereinbefore set forth.

Signed, sealed and dated this 29th day of January, 2020.

ACCEPTED BY: (Obligees) PRINCIPAL:
NLV Pergola Park. LLC Walters Excavating LLC dba Walters B{avation LLC
By box Rop{ Btk Developrad LUL, s marodeS
BY: s {{‘/G; pzio@n B é:\\//
SURETY:
City of Lee’s Summit, Missouri Merchants National Bonding, Inc.

BY: BY: /ﬁé%

Daniel B. McCarville, Attorney-in-Fact




MERCHANTS S\

BONDING COMPANY.
POWER OF ATTORNEY

Know All Persons By These Presents, that MERCHANTS BONDING COMPANY (MUTUAL) and MERCHANTS NATIONAL BONDING, INC.,
both being corporations of the State of lowa {herein collectively called the “Companies”) do hereby make, constitute and appoint, individually,

Daniel B McCarville; Darin Johnson; Georgia Lee Williams; Megan Rae Long; Melvin L Kueser; Nicholas S Biby; Ronda A Kanicki

their frue and lawful Attorney(s)-in-Fact, to sign its name as surety(ies) and to execute, seal and acknowledge any and all bonds, undertakings,
contracts and other written instruments in the nature thereof, on behalf of the Companies in their business of guaranteeing the fidelity
of persons, guaranteeing the performance of contracts and executing or guaranteeing bonds and undertakings required or permitted in any
actions or proceedings allowed by law.

This Power-of-Attorney is granted and is signed and sealed by facsimile under and by authority of the following By-Laws adopted by the Board
of Directors of Merchants Bonding Company (Mutual) on April 23, 2011 and amended August 14, 2015 and adopted by the Board of Directors
of Merchants National Bonding, Inc., on October 16, 2015.

"The President, Secretary, Treasurer, or any Assistant Treasurer or any Assistant Secretary or any Vice President shall have power and authority
to appoint Attorneys-in-Fact, and to authorize them to execute on behalf of the Company, and attach the seal of the Company thereto, bonds and
undertakings, recognizances, contracts of indemnity and other writings obligatory in the nature thereof.”

“The signature of any authorized officer and the seal of the Company may be affixed by facsimile or electronic transmission to any Power of Attorney
or Certification thereof authorizing the execution and delivery of any bond, undertaking, recognizance, or other suretyship obligations of the
Company, and such signature and seal when so used shall have the same force and effect as though manually fixed."

In connection with obligations in favor of the Florida Department of Transportation only, it is agreed that the power and aut hority hereby given to the
Attorney-in-Fact includes any and all consents for the release of retained percentages andfor final estimates on engineering and construction
contracts required by the State of Florida Department of Transportation. It is fully understood that consenting to the State of Florida Department
of Transportation making payment of the final estimate to the Contractor andfor its assignee, shall not relieve this surety company of any of

its obligations under its bond.

In connection with obligations in favor of the Kentucky Department of Highways only, it is agreed that the power and authority hereby given
to the Aftorney-in-Fact cannot be medified or revoked unless prior writlen personal notice of such intent has been given to the Commissioner-

Department of Highways of the Commonwealth of Kentucky at least thirty (30) days prior to the medification or revocation,

In Witness Whereof, the Companies have caused this instrument to be signed and sealed this 17th  day of April , 2019
RRLLLLLITS S
SORONAT L NE G
Lo ...A“pok-n.._oo"._ . \'f.v'“p 055" MERCHANTS BONDING COMPANY (MUTUAL)
SRS o “7)‘;;-._1-_ D e AL MERCHANTS NATIONAL BONDING, INC,
IRIE -0~ WiBE (BF ., Ti:
ixi izilz: i3,
Ton 2003 fef V= 1938 ‘o) By
',%‘. 0 . 'f') R
A N ke LR
AR\ ’..J;f,'--_;_-- \‘\f. President
*, R e e
STATE OF IOWA Ul
COUNTY OF DALLAS ss.
On this this 17th day of April 2019 , before me appeared Larry Taylor, to me personally known, who being by me duly sworn

did say that he is President of MERCHANTS BONDING COMPANY (MUTUAL) and MERCHANTS NATIONAL BONDING, INC.: and that the
seals affixed to the foregoing instrument are the Corporate Seals of the Companies; and that the said instrument was signed and sealed in behalf

of the Companies by authority of their respective Boards of Directors.

R ALICIA K. GRAM

g /—'\ . Commission Number 767430 .

i A My Commission Expires i \é ( )
April 1, 2020 =

Notary Public
(Expiration of notary's commission
does not invalidate this instrument)

I, William Warner, Jr., Secretary of MERCHANTS BONDING COMPANY (MUTUAL) and MERCHANTS NATIONAL BONDING, INC., do hereby
certify that the above and foregoing is a true and correct copy of the POWER-OF-ATTORNEY executed by said Companies, which is still in full

force and effect and has not been amended or revoked.

In Witness Whereof, | have hereunto set my hand and affixed the seal of the Companies on this 29th day of January , 2020
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