BILL NO. 16-113 ORDINANCE NO. 7890

AN ORDINANCE APPROVING THE ASSIGNMENT AND FIRST AMENDED AND RESTATED
DEVELOPMENT AGREEMENT TO PROMOTE ECONOMIC DEVELOPMENT ACTIVITIES
AND THE SECOND AMENDED TO OPTION AGREEMENT, BOTH BEING BY AND
BETWEEN EXERGONIX, INC., WESTCOTT INVESTMENT GROUP, LLC., AND THE CITY OF
LEE’S SUMMIT AND PERTAINING TO THE SAME SUBJECT; AND AUTHORIZING THE CITY
MANAGER TO EXECUTE THE SAME BY AND ON BEHALF OF THE CITY OF LEE’S
SUMMIT, MISSOURI.

WHEREAS, on September 2, 2011 the Council of the City of Lee’'s Summit authorized the
execution of a Development Agreement to Promote Economic Activities with Exergonix, Inc.;
and,

WHEREAS, as a part of that agreement, the City agreed to transfer certain property to
Exergonix, Inc., and was granted a right and option to purchase the property in the event of non-
occurrence of events or non-performance; and,

WHEREAS, the time for performance by Exergonix will expire in September 2016 and the
City may exercise its option; and,

WHEREAS, Westcott Investment Group, LLC., wishes to acquire the rights of Exergonix;
and,

WHEREAS, pursuant to the terms of the agreement, in order for the rights to be transferred
to Exergonix, the City must consent to the transfer; and,

WHEREAS, the City Council of the City of Lee’s Summit wishes to authorize the
assignment of said rights from Exergonix, Inc., to Westcott Investment Group, LLC., and make
certain other changes to the development agreement.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF LEE'S SUMMIT,
MISSOURI, as follows:

SECTION 1. That the ASSIGNMENT AND FIRST AMENDED AND RESTATED
DEVELOPMENT AGREEMENT TO PROMOTE ECONOMIC DEVELOPMENT ACTIVITIES by
and between Exergonix, Inc., Westcott Investment Group, LLC., and the City of Lee's Summit,
Missouri, a true and accurate copy being attached hereto as exhibit “A” be and the same is
hereby approved.

SECTION 2. That the SECOND AMENDMENT TO OPTION AGREEMENT by and between
Exergonix, Inc., Westcott Investment Group, LLC., and the City of Lee's Summit, Missouri, a
true and accurate copy being attached hereto as exhibit “B" be and the same is hereby
approved.

SECTION 3. That the City Manager is hereby authorized and directed to execute said
agreement referenced herein above by and on behalf of the City of Lee's Summit, Missouri.
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BILL NO. 16-113 ORDINANCE NO. 7890

SECTION 4. That this ordinance shall be in full force and effect from and after the date of
its passage and adoption, and approval by the Mayor.

PASSED by the City Council of the City of Lee’s Summit, Missouri, this | day of

TINSEN . 2016.
S 7_/
Mayor Randall L. Rhoad's

ATTEST:

Deputy City Clerk Trisha Fowler

APPROVED by the Mayor of said city this day of , 20186,
Mayor Randall L, Rhoads
ATTEST:

Deputy City Clerk Trisha Fowler

APPROVED AS TO FORM:

Vg ke, )

City Attorney Brian W. Head ~—
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Memorandum

Office of the Mayor
TO: City Council
FROM: Randall L. Rhoads, Mayor 2/24,//4{ /%Zd_
SUBJECT: Veto of Bill 16-113
DATE: May 25, 2016

This is to advise that per the provisions in the City Charter, Section 4.4 (c) | have vetoed proposed Bill 16-
113 with the following written statement of disapproval.

| am vetoing proposed Bill 16-113 for the following reasons:

a)

The City procured the 83 acres for investment of $1,400.000. A recurring question has been
what is the current value of property. An appraisal has not been done; however, the applicant
has offered to give the City 2+/- acres for a fire station at their stated value of $200,000. This
equates to a value of $100,000 per acre. Applying that rate to the 83 acres would result in a
value of $8,300,000 which is far in excess of what the City paid. The question is how realistic
is that value of $100,000 for an acre of land?

As mentioned, the applicant has offered land for a new fire station. However, the cost to
design, build, equip with fire protection equipment, ambulance, hire fire fighters, hire
paramedics and/or EMTs and train those individuals are all additional costs that would be
incurred by the City.

It was agreed in the current agreement to have 150 quality jobs. This applicant has not
agreed to meet this term.

The City Council prides itself on being highly transparent. The challenges encountered in
responding to numerous City requests for financial information did not enable the Council to
make a transparent decision.

It has been repeated numerous times that this project is extremely important and desirable to
this applicant. Of the three presentations that the City Council has heard on this project, the
applicant has never addressed the Council. This is a complex project. It is imperative that the
City have a comfort level with the people we are dealing with. The absence of the applicant at
our meetings leads me to wonder who the City will actually be dealing with.

The applicant has attempted to create a sense of urgency regarding their desire to move
forward. | do not share that sense of urgency. The only reason that | am aware of that seems
to drive that urgency is a pending deadline of September 2016 where sole ownership of the
property reverts to City. | contend that concern does not impose a sense of urgency on the
City's part.

All of members of the City Council want what is best for our City. However to present a
project located in Hollywood to the City Council as a comparative project is very suspect. |
submit that the demographic of Lee’s Summit is markedly different than Hollywood.

Granted the applicant has not requested any incentives at this time; however, | contend the
difference between the current value of the land and what the City actually paid is a
significant incentive. Further, | suspect that land value will further increase after the
construction of the Highway 50/M291 South interchange is completed.

This area is a main gateway to Lee's Summit from the south. Subsequently, the City Council
recently imposed an administrative delay on this area (including the Adessa property and
area northeast of the new interchange). The rationale for the administrative delay was to give

Randy.Rhoads@cityofls.net (816) 969-1030




the City an opportunity to study this area and conceptualize what we would like to have
developed in that area. This is a great opportunity for the new Council to give some direction
on what would conceptually be desirable development in that area.

In conclusion, | contend that there are simply too many questions, concerns, and opportunities for me to
get a comfort level on this project. This has led me to conclude that | must Veto Bill 16-113,

In accordance with City Charter paragraph 4.4 (c), “Ordinances or resolutions vetoed by the Mayor shall
be considered at the next regular meeting of the Council, and the council may pass the ordinance or
resolution over the veto by an affirmative vote of two-thirds of the entire Council.” Vetoed Bill 16-113 will
be placed on the June 2, 2016 City Council meeting agenda for your consideration.

I request that the City Council uphold my veto of Bill 16-113. | am confident that other developers
will be interested in this choice piece of property at a future date, especially after the interchange
of Highway 50 and M291 south is completed and the Council completes their analysis of the area.

C: City Manager
City Attorney
City Clerk

Randy.Rhoads@cityofls.net {816) 969-1030
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Robert T. Kelly, Recorder of Deedg
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This page has been recorded as a permanent part of your document. Please do not r




STATE OF MISSOURI}
COUNTY OF JACKSON;} {sS.

This is to certify that the attached ORDINANCE NO. 7086- AN
ORDINANCE APPROVING THE DEVELOPMENT AGREEMENT
TO PROMOTE ECONOMIC DEVELOPMENT ACTIVITIES
BETWEEN THE CITY OF LEE'S SUMMIT, MISSOURI AND
EXERGONIX, INC., is a full, true and complete copy of same as

recorded in the office of the City Clerk for the City of Lee's
Summit, Missouri.

IN WITNESS WHEREOF, | hereunto set my hand, and afflx the
seal of said City of Lee's Summit, Missouri, this 25th day of
March, 2015.

wifbm

o Deputy City __(Zl_erzl'{”'E Trisha Fowler




BILL NO. 11-81 ORDINANCE NO. 7086

AN ORDINANCE APPROVING THE DEVELOPMENT AGREEMENT TO PROMOTE
ECONOMIC DEVELOPMENT ACTIVITIES BETWEEN THE CITY OF LEE'S SUMMIT,
MISSCURI AND EXERGONIX, INC,

WHEREAS, the City Council of the City of Lee’s Summit has determined that assisting in
the acquisition and redevelopment of certain real property located within the City at the
intersection of U.8, Highway 50 and Missouri Highway 291 (the "Proparty™ will serve public
purposes because the acquisition and redevelopment of the Property will, without fimitation, (i)
resuit in the creation of new jobs (including desirable new green technology jobs within the City),
(ii) promote economic development in the City, (iii) remadiate an area of the City that has been
previously declared blighted by the City Counclil of the City, (iv) result in generation of additional
tax revenues to the City from the conduct of business and other activities in the City that would
not otherwise occur, (v) serve as a catalyst for -additional investment in and further
redevelopment and rehabilitation of the portion of the City in which the Property is located, and
(vi) further the City's policy of encouraging economic stability and growth, and therefore the City
desires to encourage Exargonix, Inc. to carry out the acquisition and redevelopment of the
Property; and,

WHEREAS, the City and Exergonix, Inc. desire to enter into a DEVELOPMENT
AGREEMENT TO PROMOTE ECONOMIC DEVELOPMENT ACTMITIES fo facilitate the
redevelopment of the Property and advance the public purposes set forth herein.

NOW, THEREFORE, BE IT ORDAINED BY THE COUNCIL OF THE CITY OF LEE'S
SUMMIT, MISSOURI, AS FOLLOWS: ‘

SECTION 1. That the City Council of the City hereby finds that entering into the
DEVELOPMENT AGREEMENT TO PROMOTE ECONOMIC DEVELOPMENT ACTIVITIES
("Agresment”) will assist in the redevelopment of the Property and will serve public purposes
because the redevelopment of the Property will, without limitation, (i) result in the creation of
new jobs (including desirable new green technology jobs within the City), (i) promote economic
development in the Clty, (i) remediate an area of the City that has been previously declared
blighted by the City Council of the City, (iv) resuit in generation of additional tax revenues to the
City from the conduct of business and other activities in the City that would not otherwise oceur,
{v) serve as a catalyst for additional investment in and further redevelopment and rehabilitation
of the portion of the City in which the Property is located, and (vi) further the City's policy of
encouraging economic stability and growth.

SECTION 2. That the Agreement, in substantially the form aitached hereto, is
approved, and the Mayor is authorized to execute the Agreement on behalf of the City.

SECTION 3. That this ordinance shall be in full force and effact from and after the date
of its passage and adoption, and approval by the Mayor.
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BILL NO. 11-81

ORDINANCE NO. 7086

PASSED by the City Council for the City of Les’'s Summit, Missouri, this Q%:' day

i

of A;,;%gﬁ; , 2011,

Mayor Randalf L. Rhoads

ATTEST:

c&%&n&mmmm O
b ity Clerk Denise R. Chisum

APPROVED by the Mayor of said city this ak\-' day of A"% sﬁ‘: , 2011,

et k.

Mayor Randalf L. Rhoads

ATTEST:

%&M&B&é@mﬁw Qe
.t Clerk Denise R. Chisuimn
A:R/ZED AS ‘I;%FPRM:
e % Méo’

DepurV City Attorney John L. Mautino

PRESENTED TO THE MAYOR ON THE § t DAY OF A_\%;“’L 2011,

Aoy
SIGNATURE REQUIRED BY THE \ St DAY OF M&L’L 2011,
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Development Agreement
Dated September 2, 2011

By and Between:

City of Lee’s Summit, Missouri (Grantee)
And

Exergonix, Inc. (Grantor)

Mailing Address of Grantee:
The City of Lee’s Summit
City Hall
220 SW Green Street
Lee’s Summit, MO 64063

Mailing Addvress of Grantor:
Exergonix, Inc.
Attention: Don Nissanka, President/CEO
4201 NE Lakewood Way
Lee’s Summit, Missouri 64064

Legal Descriptions of Property on pages 21-22
of the Development Agreement



DEVELOPMENT AGREEMENT
TO PROMOTE ECONOMIC DEVELOPMENT ACTIVITIES

THIS DEVELOPMENT AGREEMENT TO PROMOTE ECONOMIC
ACTIVITIES (this "Agreement") is made and entered into onJMﬁgg_&_, 2011 (the
“Effective Date"), by and between the CITY OF LEE'S SUMMIT, MISSOURI, a Missourj

constitutional charter city and political subdivision (the “City"), and EXERGONIX, INC., a
Missouti corporation ("Exergonix").

Recitals.

A. The City Council of the City has determined that assisting in the acquisition and
redevelopment of certain real property located within the City at the intersection of U.S.
Highway 50 and Missouri Highway 291, and desctibed on Exhibit A attached hereto and by this
reference made a part hereof (the "Property”) will serve public purposes because the acquisition
and redevelopment of the Property will, without limitation, (i) result in the ereation of new jobs
(including desirable new green technology jobs within the City), (i) promote economic
development in the City, (iii) remediate an area of the City that has been previcusly declared
blighted by the City Council of the City, (iv) result in generation of additional tax revenues to the
City from the conduot of business and other activities in the City that would not otherwise oCCur,
(v) serve as a catalyst for additional investment in and firther redevelopment and rehabilitation
of the portion of the City in which the Property is located, and (vi} fusther the City's policy of
oncouraging economic stability and growth, and therefore the City desires to encourage
Exergonix to catry out the acquisition and redevelopment of the Property.

B, The City and Exergonix previously entered into an Opiion Agreemeni, dated
June 15, 2011 (the "Original Option Agreement™), pursuant to authorization given by the City
Counoil of the City on June 2, 2011. Pursuant to the Original Option Agreement, Exergonix
granted to the City a right and option to purchase the Property (the "Original Option"™).

C. Exergonix acquired the Property on June 15, 201 1, subject to the City's right to
purchase the Property as sot forth in the Original Option Agreement, The Original Option
Agreement contemplated the execution of this Agreement.

D. In accordance with the terms.and conditions set fotth herein, Exergonix proposes
to construct and develop a campus on the Property consisting in major part of; (i)' inflovative,
green, high tech manufacturing, sales, and distribution facilities, (ii) facilities for th? University
of Central Missouri's Lee's Summit Campus, (iii) compatible commercial and office users; and
(iv) limited retail to support the campus activities (the "Project"), as more fully set forth herein.

E. In order to further the public purposes of economic development, job creation and
blight clearance, and the other public purposes considered by the City Council in determining to
proceed as provided herein, the City desires to enter into this Agreement,

NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the parties agree as follows:

{32210/ 6577t; 357755.5)
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ARTICLE I - DEFINITIONS

1.1 Definjtions. All capitalized words shall have the memings asctibed to them in
this Section unless the context in which such words and terms are used clearly requires otherwise
or unless defined elsewhere in this Agresment,

(@)  "Affiliate", any person, entity or group of persons or entities in which any
owner of member of Exergonix owns or controls five percent (5%) or more of the
ownership inferests. As used herein, the term "control" means the possession, directly or
indirectly, of the power to direct or cause the direction of management and policies,
whether through the ownership of voting securities, by contract or otherwise.

(b)  "Amended Option," the Original Option, as amended as provided herein.
The Amended Option is also sometime refecred to as the "Option”.

(©) "City," the City of Lee's Summit, Missouri.

(d)  "City Manager," the city manager of the City.

(¢)  "City Council," the governing body of the City.

() "Finance Director,” the finance director of the City.

(@ "Green Technology Use(s)," permanent uses including but not limited to:
(i) uses connected or related to the design, development, manufacturing, sales or
distribution of green or renewable energy products or technologies; {ii) uses connected or
reiated to the theoretical or practical application of environmental science and green
chemistry; (lii) uses connected or related to conservation of the natural environment and
resources to curb the negative impacts of human involvement. Certain uses have been
pre-approved by the City Council as qualifying Green Technology Uses and are set forth
on Exhibit C hereto and incorporated by reference herein,

()  "Hard Costs," the costs paid or incurred by Exergonix: (i) to a contractor
or material supplier for labor, material and equipment, excluding all soft costs (soft costs
include but are not fimited to, architectural and engincering costs, legal fees, permitting
costs and fees, financing fees, construction interest and opetating expenses, leasing and
real estate commissions, advertising and promotion, and supervigion) used for the
construction of Green Technology Uses; (ii) to acquire furniture, fixtures and equipment
utilized in Green Technology Uses; and (iii} for construction of infrastructure
improvements within and adjacent to the Property necessary fof the operation of the
Project. No amounts paid to an Affiliate shall be considered Hard Costs.

] "Land Use Approvals,” those approvals required pursuant to the City's
zoning and subdivision regulations which are required for the construction of the Project.

@) "Legal Requitements," any applicable constitution, iteaty, statute, rule,
regulation, ordinance, ordet, directive, code, interpretation, judgment, decres, injunction,
writ, determination, award, permit, license, authorization, directive, requirement or

{32210 /85771, 357755.3}
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decision of or agreement with or by any and all jurisdictions, entities, courts, boards,
agencies, commisslons, -offices, divisions, subdivisions, departments, bodies or
authorities of any nature whatsoever of any governmental unit (federal, state, county,
district, municipality, city or otherwise), whether now or hercafter in existence and
specifically including but not limited to all ordinances, rules and reguiations of the City
of Lee's Summit; Missouri, such as zoning ordinances, subdivision ordinances, building
codes, properly maintenance codes, and City's Design and Construction Manual
{Ordinance No. 3719).

(k) “Net New Job," a job created by an employer that represents an increese in
the humber of jobs of such employer within the State of Missouri over the number of jobs
of such empfoyer prior to the creation of such job, For purposes of this Agteement, no
job transferred from another location in the State of Missourt to a location on the
Property shall constitute a Net New Job,

) "Qualified Appraiser," an appraiser who is independent, licensed and a
member of the American Institute of Real Estate Appraisers ot its successor, with at least
ten (10) years experience appraising commercial properties in the Kansas City
mettopolitan area.

(m) "Qualified Jnvestment," the direct costs actually paid to a contractor,
architect, engineer or material supplier for the design, development of or for labor,
material and equipment used in the construction of the Green Technology Use component
of the Project, including costs for fixtures, furniture and equipment utilized in Green
Technology Uses. No soft costs, other than architectural and engineering costs, including
but not limited io legal fees, permitting costs and fees, financing fees, construction
interest and operating expenses, leasing and real estate commissions, advertising and
promotion, and supetvision, shall be included in determining Qualified Investment, All
Hard Costs are considered as Qualified Investment, '

(n) "Qualifying Job," with respect to each employer that creates any Net New
Jobs on the Property during the period commencing on the Effective Date and ending on
the Complotion Date, each Net Mew Job created by such employer that meets the
foliowing requirements;

U] The average wages (exclusive of benefits and deferred
compensation) paid by such employer for such Net New Jobs must be equal to the
lesser of (1) the Jackson County average annual wage then in effect under the
Missouri Quality Jobs program as of the date an employes begins recaiving
wages, or (2) the average Missouri statewide annual wage then in effect under the
Missouti Quality Jobs program as of the date an employee begins receiving
wages;

(i)  The terms of such Net New Jobs shall include an offer of health
insurance from the employer and payment by the employer of at least fifty percent
(50%) of the health insurance premium for such employee;

{32210/ 65771; 157755.5}
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(iii)  Such Net New Jobs shall be offered by an employer that is in an
industry that has an NAICS code that is eligible for participation in the Missouri
Quality Jobs program;

: (iv)  Such Net New Jobs shall otherwise meet all fequirements for each
Net New Job to be eligible for benefits under the Missouri Quality JTobs program;

and ,

W Such Net New Jobs shall exist for a minimum of six (6) months,

No jobs created for the construction of any portion. of the Project (sven if for the
construction of facilities for Green Technology Use) shell be considerad a Qualifying

Job.

(o) "Salas Proceeds,” the net sales procecds due and owing to Exergonix from
the sale of any portion of the Property to an Approved Transferee derived from
subtracting reasonable and standard closing costs actually paid by Exergonix from the

gross sales price.

1.2 Other'Deﬁnad Terms. The following terms are defined in the Sections of this
Agreement indicated below:

Term

"60% Green Requirement”
"Action”

"Amended Option Agreement”

"Approved Transferee"
"Chapter 100"

"City Notice"
"Completion Date"
"Escrow Rights”
"Escrowed Sales Funds"
"Exergonix Parcel"
"Indemnified Parties/Pasty"
"Interest Rate"
"Investment Report”
"$obs Report"
"Minimum Investment"
"Minimum Jobs"

{32210/ 65771, 357735.5}
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Article/Recital/Section

Article VIII, 7/ 8.2
Article VIL, § 7.3(b)
Article [II, § 3.1
Article V1, § 6.1
ArticleI1, § 24
Atrticte 11, § .2.6(c)
Atticle I, § 2.1(a)(i)
Atticle IV, § 4.1
Article 1V, § 4.1
Atticle I, 9§ 2.4
Article 1X, 1 9.3(a)
Article V, 954
Article 1L, 9 2.6
Article I,y 2.6
Article IL, § 2.1(a)(i)
Article II, § 2.1(a)(ii)



“MMD"
"Option"

"Option Agreement"”
"Option Termination"
"Percentage Payment"
"PILOT Agreement”
"PILOT Neotice"

"PILOT Payment Lien"
"PILOT Payment Tetm"
"PILOT Payment"
"Project"

"Property Permitted Uses"
“Property"

"Retail Use Area"

"Retail User"

"Qriginal Qption Agreement”
"Original Option",

"Term"

"Termination Notice"
"UCM Faoility"

"ucm"

Asticle V,§ 5.4
Aaticle I, 1 1.1(b) and Article 111, 93.1
Article 111, 9 3.1
Article 111, 43.2()
Article V, 5.3
Article I, | 2.5(b)
Article L] 2.5(a)
Article 11, 2.5
Article 1L, Y 2.5
Article IL Y 2.5
Recital D

Articte VIIL T 8.1
Recital A

Atticle VIIT, ¥ 8.2
Article VIIT, 9§ 8.2
Recital B

Recital B

Article IL 9 2.2
Article 11, 2.6
Article IV, 7 4.2(a)(iii)
Article IV, 1 4.2(a)(iii)

ARTICLE II - DEVELOPMENT OF PROJECT

2.1  The Prpject. Exergonix hereby agrees to develop and construct or cause the
development and construction of the Project subject to the terms and conditions hereinafter
provided. The performance of all activities by Exergonix hereunder shall be as an independent
contractor and not as an agent of the City, except as otherwise specifically provided herein,

(a) Required Components of the Project. In order to satisfy its obligations to
construct the Project, Exergonix must, at a minimum, achieve the following minimum
investment and job creation objectives on the Property:

(i) Minimum Development and Investment. [xergonix agrees to
invest or cause to be invested, 2 minimum Qualified Investment of $50 million
{the "Minimum Investment") on or before September 1, 2016 (the "Completion
Date™). '

{32200/ G577); 357755.5)
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(i)  Minimum Job Creation. Exergonix agrees to create, or to cause to
be created, [50 Qualifying Jobs to be performed at the Property for Green
Technology Uses {the "Minimum Jobs") on or before the Completion Date,

2.2 Term. This Agreement is effective as of the Effective Date and shall continue
until the earlier to occur of (i) the date the Amended Option is exercised by the City, or (ii} the
date of the issuance by the City of the Termination Notice, as described in Sectlon 2.6 (the
"Term").

2.3  Resirictions on Encumbrances. Prior to the release of the Option, Exetgonix shall
not create or incur or permit to be created or incurred or to exist any mortgage, lien, security
inierest, charge or encumbrance upon the Property, or any part thereof, except as otherwise set
forth herein. Notice is hereby given that any lien granted during the Term upon any portion of
the Property that has not been released from the Option shall be subject and subordinate to all
rights, titles and interests created pursuant to the Option, and no such lien shall encumber or
affect the interest of any purchaser of the Property or any part thereof putsuant to the Option or
any successor or assign of any purchaser of the Property or any part thereof pursuant io the
Option. This restriction will terminate upon release of the Option by the City.

24  Chapter 100 Application. It is anticipated that Exergonix will submit, solely with
respect to the portion of the Property to be developed by Exergonix for its use as a facility for
research activities related to, and the development and manufacturing of advanced technology
baiteries (the "Exergonix Parcel"), an application for a Chapter 100 Industrial Development Plan
as set forth in Chapter 100, Missouri Revised Statutes ("Chapter 100"). Unless the Chapter 100
is approved by the City Council in its sole legislative discretion, with respect to the Exergonix
Parcel, the Exergonix Parcel will remain subject to ad valorem real property taxes.

2.5 Payment of rty Taxes PILOTS. Except as provided in Section 2.4
above for the Exergonix Parcel, Exergonix agrees, for itself and its successors and assigns, that
all of the Property will remain subject to ad valorem real property taxes during the Term and for
a period of ten (10) years following the end of the Term (the "PILOT Payment Term"),
Exergonix, and any Approved Transferee, whether or not such Approved Transferes is exempt
from the payment of ad valorem real property tax shall, during the PILOT Payment Term pay ot
cause to be paid, as they become due and payable, all taxes, assessments and other governmental
charges lawfully levied or assessed or imposed upon the Property or any part thereof, If, because
any Approved Transferee is an entity that is not obligated to pay ad valorer real estate taxes
upon real property it owns by reason of any exemption or abatement provided by statute or
constitutional provision (federal or state), (i) ad valorem property taxes (A) are not levied,
assessed or imposed upon the Property or any part thereof, or (B) are levied or imposed at any
rate less than the full levy rate applicable to real property not classified as "Agricultural and
Horticultural property" or "Residential property” under Missouri law; or (ii) after the Project or
pottions thereof are built, the developed portions of the Property are assessed in any manner that
results In the ad valorem real property taxes being less than the taxes that would otherwise be
paid if the Property was subject to full assessment as real propetty not classified as "Agricultural
and Horticultural propetty” or "Residential property” under Missouri [aw, Exergonix will make,
or will cause any Approved Transferce to make, payments in lieu of taxes during the PILOT
Payment Term In amounts equal to the taxes, assessments and other governmental charges that
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would be lawfully levied ot -assessed or imposed upon the Property or any part thereof in the
absence of any tax exemption or abatement (the "PILQT Payment"). The PILOT Payment shall
be due and payable not later than Decembet 31 of the year for which such PILOT Payment is due
and payable. Exergonix hereby grants to City a lien (the "PILOT Payment Lien"} upon the
Property or portion thereof for which a PILOT Paymerit is due to secure the payment of the
PILOT Payment in accordance with the terms hereof. The PILOT Payment Lien shalt be prior to

all ather rights hereafter granted or interests granted or created by Exergonix after the Effective
Date. ;

. {a) Determination of PILOT Payment. The Clty, acting through its Finance
Director or such other person (including a Qualified Appraiser) as the Finance Director
shall designate, will determine the amount of the PILOT Payment and will notify
Exergonix or the Approved Transferee of the amount of the PILOT Payment, together
with the methodology used to determine such amount (the "PILOT Notice")., If
Exergonix or the Approved Transferee does not agree with the PILOT Payment amount
submitted by the City in the PILOT Notice, then Exergonix or the Approved Transferee
shall notify the City in writing within ten (10) days of delivery of the PILOT Notice.
Exetgonix or the Approved Transferee shall then retain a Qualified Appraiser who will
make an independent determination of the appropriate PILOT Payment and shall submit
the same to the City within forty-five- (45) days of the PILOT Notice, including the
methodology used. If the Qualified Appraiser and the City cannot mutually agree upon
the appropriate PILOT Payment within ten (10) days of the delivery of the Exergonix or
the Approved Transferee information, the City and the Qualified Appraiser shall
promptly jointly select a different Qualified Appraiser (the "Final Appraiser”). Within
twenty (20) days after his appointment, the Final Appraiser shall select one of the two
initially submitted amounts as the appropriate PILOT Payment, and such selection shall
be binding upon the parties. The fee of the selected Qualified Appraiser shall be paid by
the party whose determination of the PILOT Payment was not selected.

{b) Pilot Agreement. In order to memorialize the PILOT Payment
requirement and the PILOT Payment Lien, Exergonix, with respect to the Exergonix
Parcel, and all Approved Transferees with respect to the portion of the Property sold or
transferred shall enter into and execute a PILOT Agreement in a form substantially
similar to that attached hereto as Exhibit B which will be recorded against the portion of
the Property to be acquired by the Approved Transferce (all such agreements are
collectively referred fo herein as the "PILOT Agreement™). The PILOT Agreement will
(i) create a lien upon the portion of the Property owned by Exergonix or the Approved
Transferee, (ii) contain a notice that the portion of the Property owned by Exergonix or
the Approved Transferee wiil be liable for any PILOT Payment due and owing on such
property and is subject to a PILOT Payment Lien for a period of ten (10) years following
the end of the Term, (iii) include all of the provisions set forth in this Section 2.5,
including without limitation the procedure for determining the amount of the PILOT
Payment as set forth in Section 2,5(a) hereof, and (iv) provide for foreclosure of the lien
granted in the event that any PILOT Payment then due and owing is not paid by
December 31 of the year for which such PILOT Payment is due and payable.

2.6 Reporting Requirements,
{32210/ 68771; 1577555}
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(a) Minimum Jobs. Semi-annually commencing on the anniversary of the
Effective Date, and again upon the achievement of the Minimum Jobs requirement,
Exergonix shall submit to City a report (the "Jobs Report") certifying (i) the total number
of Qualifying Jobs created on the Property duting the Term, (ii) evidence of the wages
paid with respeot to the new Qualifying Jobs created within the most recent six (6) month

_period, and (iii} such other evidence as the City requires in order to confirm creation of
-the Qualifying Jobs as required under this Agreement. In order for a new job to be
counted toward the Minimum Jobs requirement, Exergonix must provide evidence that
the job existed for at least six (6) months; provided, however, that if any new job that
Exergonix contends is to be counted toward the Minimum Jobs requirement is created
less than six (6) months prior to the Completion Date, the partics shall wait a futl six (6)
months from the date of creation to determine if such job still exists, [f after the passage
of such 6-month period the job still exists and otherwise continues to meet the
requirements to be counted toward the Minimum Jobs requitement, it will count toward
the Minimum Jobs requirement as of the Completion Date. After receipt of each Jobs
Report, the City will conduct such investigation as it deems necessary and review the
matetials provided by Exergonix and will provide a response to Bxergonix indicating if
the City concurs with Exergonix that the information provided is sufficient to determine
that the jobs created through such date are Qualifying Jobs. The obligation to provide the
Job Report shall tertminate six (6) months after the City has completed its investigation
and determined, as provided herein, that- Minimum Jobs requirement has been satisfied.

() Minimum Investment, Within 60 days after any Qualified Investent is
made and again upon achievement of the Minimum Investment, Exergonix shall submit
to -City a teport (the "Investment Report") certifying the Qualified Investment incurred
for the construction of facilities on the Property. that are utilized for Green Technology
Uses. The Investment Report shall include copies of paid invoices, cancelled checks,
receipts and such other supporting documentation as the City shali reasonably require in
order to confirm the total Qualified Investment. After receipt of each Investment Repott,
the City will conduct such investigation as it deems necessary and review the materials
provided by Exergonix and will provide a response to Exergonix indicating if the City
concurs with Exergonix that the information provided is sufficient to determine that the
invesiment made through such date qualifies as a Qualified Investment. The obligation to
provide the I[nvestment Report shall terminate after the City has completed its
investigation and determined, as provided herein, that Minimum Investment requirement
has been satisfied.

(¢}  Final Completion Report and Termination of Agreement, .After receipt of
the final Jobs Report and final Investment Report whereby Exergonix cettifies that it has
achieved the Minimum Jobs and Minimum Investment, the City will conduct such
investigation as.it deems necessary, review the materials provided by Exergonix and
notify Exergonix within thirty (30) days of submittal of the final repotts if the City
requires further information ¢r materials to make its delermination whether Exergonix
has achieved the Minimum Jobs and Minimum Investrent, When the City determines it
has received all information and materials necessary to complete its review of the Jobs
Report and Investment Report, City will deliver its written notice (the "City Notice") to
Bxergonix. City will, within sixty (60) days of the delivery of the City Notice, complete
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its investigation and its review of the materials provided by Exergonix as required by
Sections 2.6(a) and 2.6(b) above. If the City determines that the Minimum Investment
and Minimum Jobs have been achieved on or prior to the Completion Date, and that as of
the date of the request, Exergonix has complied with and performed all of its covenants
and agreements set forth in this Agreement, then the City will execute a notice, in
recordable form, of satisfaction of the Minimum Investment and Minimum Jobs
requirements, a notice of termination of this Agreement (the “Termination Notice"). If
the City determines that the Minimum Investmeni or Minimum Jobs has not been
achieved as required by this Agreement, or that Exergonix is not otherwise in compliance
with this Agreement or has not performed all of its covenants and agreements set forth
herein, then the City shall not issue the Termination Notice and shall specify in writing
the reason or reasons for withholding its certification. Upon the request of Exergonix, the
City Council shall hold a hearing at which Exetgonix may present its evidence directly to
the City Council for approval.

ARTICLE III - OPTION TO PURCHASE

3.1 Qption. The City and Exergonix hercby agree that the Original Option
Agreement will, concurrently with the execution of this Agreement, be amended in substantially
the form attached hereto as Exhibit B (the Original Option Agreement, as amended, is referred
to herein as the "Amended Option Agreement” or the "Option Agreement," and the "Original
Option”, as amended pursuant to the Option Agreement, is referred to herein as the "Option").
Without limiting any other term or provision set forth in the Option Agreement, the Optiot may
be exetcised in the following circumstances:

(a)  1f Bxergonix fails to achieve the Minimum Investment on or before the
Completion Date, then, in addition to and not in limitation of City's other rights and
remedies contained herein, ot at law or in equity, the City may, as to that portion of the
Property which is still subject to the Option, exercise the Option on or within ten (10}
years after the Completion Date; and

(b)  If Exergonix fails to achieve the creation of the Minimum Jobs on or
before the Comptetion Date, then, in addition to and not in limitation of the City's other
rights and remedies contained herein or at faw or in equity, the City may, as to that
portion of the Property which is still subject to the Option, exercise the Option on or
within ten (10) years after the Completion Date. ‘

3.2 | £ Qption.

(a) If on ot before the Completion Date Exergonix has achieved or caused the
achievement of the Minimum Jobs and the Minimum Investment and City has confitmed
such achievement and issued the Termination Notice as described in Section 2.6, then the
City will execute a notice, in recordable form, releasing the Option as to all of the
Property then remaining subject to the Option ("Option Termination"),

{b) If on or before the Completion Date Exergonix sells a portion of the
Propetty to an Approved Transferee (as defined herein), and all of the requirements set
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forth in Article VI hereof have been met and satisfied, then the City wili release the
Option as to the affected portion of the Property.

ARTICLE IV - ESCROW ACCOUNT

4.1  Escrowed Sales Funds. Upon any approved sale or other transfer to an Approved
Transferee, Exergonix will cause all Sales Proceeds to be disbursed, pursuant fo a settlement
statement reviewed in advance by the City, directly to the City by wire transfer; provided,
however, that if the City determines that the net amount due to Exergonix, as set fotth in the
seftlement statement, includes reductions that are not reasonable and standard closing costs
actually paid by Exergonix, or that any such reductions are in violation of the terms of this
Agreement, then City shall not release the Option pending resolution of such deteymination in a
manner acceptable to City. City's right to receive and hold all Sales Proceeds collected as a
result of a sale of any portion of the Property to an Approved Transferee is referred to herein as
the "Escrow Rights". City will hold the Sales Proceeds and any interest earned therein in a City-
owned escrow account at UMB Bank (the "Escrowed Sales Funds”) for the benefit of Exergonix,
subject to the terms of this Agreement under Seetion 4.2 below.

42  Use of Escrowed Sales Funds. The Escrowed Sales Funds shall be held and
disbursed as follows:

(a)  Prior to Completion Date.

()] Prior to the Completion Date and subject to the City's review and
approval as provided in Subseetion (ii) and (1i{) below, the Escrowed Sales Funds
may only be used by Exergonix to direcily fund Hard Costs incutred, provided
that Exergonix receives no other compensation for such payment of Hard Costs
from any third party, including in the form of increased rent or purchase price. If
Exergonix does receive any compensation for such payment of Hard Costs from
any third party, such payment must be put into the Escrowed Sales Funds.

(i)  Reimbursement From Escrowed Sales Fund. The City must
approve all disbursements of the Esciowed Sales Funds, All Hard Costs for
which reimbursement is tequested out of the Escrowed Sales Funds must be
submitted within 60 days after they are incurred. Exergonix must provide
evidence of the payment of Hard Costs providing the City with the following
information:

(A) Copies of paid invoices, cancelled checks, receipts and
such other supporting documentation as the City shall require, all
evidencing that Exergonix paid the Hard Costs;

(B) Lien waivers from applicable contractors and sub-
contractors; and

(C)  Such other documentation and evidence as the City may
reasonably request to confirm that the Escrowed Sales Funds will be used
to directly fund or telmburse Exergonix for a Hard Cost.

{32210/ 65771, 357155.5)
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The City will have thirty (30) days to review each request for
reimbursement of the Escrowed Sales Funds. If City, pursuant to its review of the
materials submitted, determines that any portion of the request for reimbursement
should hot be approved, it shall promptly state the reasons for such disapproval.
Exergonix will either submit additional information sufficient to respond to the
City's disapproval or Exergonix may appeal any disapproval to the City Council
for approval. Should City fail to approve, disapprove, or request additional
information within such thirty (30) day period, the reimbursement request wifl be

deemed approved by City.
(i)  Funding of UCM Hard Costs. The Clty hereby acknowledges that

the University of Centtal Missouri ("UCM™") has proposed a facility (the "UCM
Facility") to be constructed upon a portion of the Property. The UCM Facility
will be used as the new "Lee's Summit Campus" of UCM. Portions of the UCM
Facility will be dedicated to Green Technology Uses including higher education
in the theoretical and practical applications of Green Technology Uses and the
protnotion of internships and partnerships with Green Technology Uses located
on the Property and elsewhere in the community. The City agrees and confirms
that the Hard Costs for the portion of the UCM Facility dedicated to Green
Technology Use, qualify as an Approved Escrow Use, subject to vetification of
costs by City as provided above. Exergonix must provide evidence that the Hard
Costs related to the UCM PFacility were expended by Exergonix with no
relmbursement from UCM or any other party. City reserves the right to
determine, In its sole discretion, the portion of the UCM Facility that is dedicated
to Green Technology Uses and the appropriate allocation of Hard Costs incurred
by Exergonix that may be paid as an approved use of Escrowed Sales Funds. All
Hard Costs for the portion of the UCM Facility, dedicated to Green Technology
Use shall count towards the satisfaction of the Mmlmum Investment.

(b)  After the Completion Daie.

(i) If Bxergonix has achieved or caused to be achieved the Minimum
Jobs and Mihimum [nvestment by the Completion Date, and City has issued the
Termination Notice, all remaining Hscrowed Sales Funds will be disteibuted to
Exergonix,

(i)  If Bxergonix fails to achieve or cause 10 be achieved the Minimum
Jobs and Minimum Tnvestment in accordance with the terms and provisions of
this Agreement by the Completion Date, all remaining Escrowed Sales Funds
shall be distributed to the City as provided in Article V herein,

ARTICLE V - FAILURE TO ACHIEVE OBJECT[VES

If Exergonix fails to achieve or cause to be achieved the Minimum Jobs and Minimum
Investment by the Completion Date, City shall have the following rights and remedies.

{32210/ 65771; 357755.5}
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5.1  Exercise of Option. As described in the Option, City may exercise the Option
upon failure by Exergonix to achieve or cause to be achieved the Mm:mum Jobs and Minimum
Investment by the Completion Date. :

52 Lse of Escrowed Sales Funds. In addition to the ught to exercige the Option, if
Exergonix fails to achieve its obligations with respect to the Minimum lnvestment and Minimum
Jobs before the Completion Date, the balance of the Escrowed Sales Funds will immediately
become the property of the City and Exergonix will have no further interest, claim to or right or
title in the Bscrowed Sales Funds,

5.3  Percentage Payment. In addition to the City's right to exercise the Option and the
ability to receive and retain the Escrowed Sales Funds, if Exergonix fails to achieve the
Minimum Investment and Minimum Jobs before the Completion Date, Exergonix will pay to
City an amount equal to $1,405,280 multiplied by a fraction, the numerator of which is the
amount of the Minimum Investment that Exergonix falled to invest by the Completion Date and
the denominator of which is $50,000,000, together with interest at the Interest Rate (defined
herein) (such payment shall be referred to as the "Percantage Payment"). Interest on the
Percentage Payment shall begm to accrue on the Effective Date of the Option Agreement and run
through the date that Exergonix submits the Percentage Payment to the City,

5.4  Interest Rate. For purposes of this Article, "Interest Rate” shall mean a rate equal
to the rate set forth for a five (5) year maturity in the A soale number "92" as quoted in the
Municipal Market Digest of interest rates ("MMD") scale in the Wall Sireet Journal. The rate
will be adjusted annually on May 1 at the then-current five (5) year raie.

5.5  Example. For purposes of exampie orx[y, if it is assumed that Exergonix failed to
complete the Minimum Investment and Minimum Jobs before the Completion Date, but
Exergonix (i) expended $40 Million in Qualified Investment, and (ii) sold a portion of the
Property with Sales Proceeds equal to $1,000,000 and did not ufilize any of the Escrow Sales
Fund to pay for Hard Costs, after the Completion Date the City can (%) exercise the Option and
purchase the remaining Propesty subject to the Option, {y) retain the $1,000,000 Sales Proceeds
(i.e. the Escrow Sales Fund), and () require Exergonix to pay $281,056 (derived by multiplying
$1,405,280 X ($10,000,000/$50,0000)), plus interest at the Interest Rate upon such $281,056
from the Effective Date of the Option Agreement and run through the date that Exergonix
submits the Percentage Payment to the City.

ARTICLE VI - CITY APPROVAL OF TRANSFERS
61 City Auproval' of Transfer and Transferce. WNo sale, transfer, lease, or other

conveyance of any portion of the Property may be made except with the prior written approval of
City, City's right of approval of any transfer shall be in force until the recording of the
Termination Notice. Without limiting the generality of the foregoing, City will require that any
proposed transferee:

()  provide a deiailed financing plan (reasonably acceptable to the City)
detailing all sources and uses (including a listing of costs wittt reasonable specificity)
necessary to develop the proposed project, and proof to the City's satisfaction that all

necessary debt and equity is committed and available to develop the proposed project;
{32210 / 65771; 3577555}
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(b)  provide proof that such proposed transferee is an unrelated third party and
that the terms of the transaction between the proposed transferee and Exergonix are arms
length and at market price; :

{c) provide evidence of submission for approval by the City of all zoning,
plaiting, and land use matters and plans required by law, including the City’s Unified
Development Ordinance, for the development of that portion of the Property that is
proposed to be transferted to the proposed transferee;

(d) provide for the City's reasonable approval (i) the schematic design
drawings, (ii) the design development dvawings; and (iii) the architectural design
materials Inoluding the quality and types of extetior finish for the proposed project. City
shall have twenty-one {21) days from submittal to issue its approval, or in the case
approval is not given, the detailed reasons in writing for not granting approval;

(e) provide a detailed description of how the proposed transferee intends to
use the development for Green Technology Uses:

) hes received approval by City or in City's sole determination is reasonably
likely to receive approval of afl required Land Use Approvals for the proposed project;
and

(@  execute the PILOT Agreement.

City may require that any transferee demonstrate to City's reasonable satisfaction that it has
sufficient financial, management, property ownership and operation capabilities, and that it is
interested in the long-term viability of the Project. The City will provide notice to Exergonix
and the proposed transferee when the City has received all the required information for the City's
review. Once the City has received all the required information from the proposed transferee,
City shall exercise its right to approve or deny any proposed sale or transfer within forty-five
(45) days from the date of the City's notice of receipt. A City-approved transfereo is referred to
herein as an "Approved Transferee”.

ARTICLE VII - DEVELOPMENT OF EXERGONIX PARCEL

71 Development of Exerponix Parcel. In connection with the development of the
Exergonix Parcel, if this Agreement and the Option are still in effect, Exergonix must request the
release of the Option by the City for the Exergonix Parcel. In order for the City to approve the
request, Exergonix must:

(®)  provide a detailed financing plan (reasonably acceptable to the City)
detailing all sources and uses (including a listing of costs with reasonabie- specificity)
necessary to develop the proposed project, and proof to the City's satisfaction that all
necessary debt and equity is committed and available to develop the proposed project;

(b)  submit plans for approval by the City of all zoning, platting, and land use
matters and plans required by law, including the City’s Unified Development Ordinance,
for the development of the Exergonix parcel;
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©) have received approval by City or in City's sole determination is
reasonably likely to receive approval of all required Land Use Approvals for
development of the Exergonix Pascel for the proposed project;

(d) provide for the City's reasonable approval (i) the schematic design
drawings, (ii) the design development drawings; and (iii) the architectural design
materlals including the quality and types of exterior finish for the proposed project. City
shall have twenty-one (21) days from submittal to issue its approval, or in the case
approval is not given, the detailed reasons in writing for not granting approval;

() provide a fully-executed construction contract for construction of the
proposed project. Such contract should contain a guaranteed imaximum price consistent
with the City-approved financing plan; and

(] have executed the PILOT Agreement.

The City will provide notice to Exergonix when the City has received all the required
information for the City's review. Once the City has received all the requited information, City
shall complete its review to confirm compliance with terms of this Agreement within forty-five
(45) days from the date of the City's notice of receipt, and if the proposed project complies with
the terms of this Agreement, the City will release the Option as to the Exergonix Parcel.

ARTICLE VIII - USE RESTRICTIONS

8.1  Permitted Uses. In addition to the other provisions and restrictions contained in
this Agreement, the Property may only be used for such uses that are permitted under zoning
District PMIX as of the Effective Date and as otherwise permittsd by the Land Use Approvals
(the "Property Permitted Uses"). The City acknowledges that Exergonix has the right to request
other uses for the Property on a case-by-case basis, subject to the review and approval of the City
Council, which approval may be given in the sole and subjective.discretlon of the City Council.

8.2  Green Technotogy Use Required. No less than 60% of the total square footage of
the Property must be utilized for a Green Technology Use (the "60% Green Requirement”). The
remaining 40% of the Property may be developed for Property Permitted Uses. The 60% Green
Requirement will remain a restriction on all portions of the Property for which the Option has not
been relessed. In connection with the approval of a project or a proposed transfer, the City will
make a determination as 1o whether the proposed use qualifies as a Green Technology Use. If
the City determines that the proposed use qualifies as a Green Technology Use, the square
footage of the Property transferred to the Approved Transferee will count toward the 60% Green
Requirement. Up to five percent (5%) of the Property may be used by a user whose primary
business operation is retail sales (the "Retail User"), provided such user is approved as an
Approved Transferee under Sectlon 6.1 hereof. None of the Retailer User property may be
utilized to reach the 60% Green Requirement. A Retail User may only be located within the area
shown on the site plan attached hereto as Exhibit D and designated thereon as the "Retail Use
Area'.
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8.3  Pre-Approved Uses. A list of uses pte-approved by the City Council that meet the
definition of Green Technology Use and pre-approved Retail Usets is attached hereto as
Exhibit C, and incorporated herein by reference.

ARTICLE IX - MISCELLANEOTUS

9.1  Compliance with Laws. Subject to Bxergonix’ rights to contest the same in any
manner pernitled by law, Exergouix, its officers, directors and principals, successors and
assigns, and Approved Transferees, at their sole cost and expense, shall comply in every respect
with a)l Legal Requirements, ordinances, rulés and regulations of all federal, state, county and
municipal governments, agencies, bureaus or instrumentalities thereof now in fotce or which
may be enacted hereafter which pertain to the development, construction, ownership, occupancy,
use and operation of the Project and the Property, specifically including, if required under State
law, the payment of workers at the "prevailing hourly rate of wages", as such term is defined in
Mo. Rev. Stat. § 290.210(5).

9.2 Notice. Any notice, request, consent or communication under this Agl'eement
will be effective only if it is in writing and personafly delivered or sent by a nationally
recognized overnight delivery service, with delivery confirmed, addressed as follows:

If to the City:

Name: With Copy To:

Attn: Stephen Atbo, City Manager
The City of Lee's Summit, Missouri
City Hall

220 SE Green Street

- Lee's Summit, Missouri 64063

If to Exergonix:

Name: .

Afttn: Don Nissanka, President/CEO
Exergonix, Inc.

4201 NE Lakewocod Way

Lee's Summit, Missouri 64064

Teresa Williams, City Attorney
The City of Lee's Summit, Missouri
City Hatl

220 SE Green Street

Lee's Summit, Missouri 64063

With Copy To:

Mark L. Weintrub

MW Law, PC

15180 Dallas Parkway, Suite 600
Addison, TX 75001

Aaron March, Esq.

White Goss Bowers March Schulte
& Weisenfels

4510 Belleview Suite 300

Kansas City, Mo 64111

or such other persons and/or addresses as are furnished in writing by any parly to the other patty,
and will be deemed to have been given, if delivered personally, upon its delivery, and if via
nationally recognized overnight delivery service, with delivery confirmed, upon the 1 business
day following deposit with such delivery service.
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93  Indemnificgtion. .

(a)  Exergonix shall indemnify, protect, defend and hold the City and its
officers, agents, employees, elected officials and altorneys, each in their official and
individual capacities, now or previously holding office {collectively, the "Indemnified
Parties" or, individually, an "Indempified Party") harmless fiorm and against any and all
claims, demands, liabilities and costs, including reasonable attorneys' fees, costs and
expenses, arising from damage or injuty, actual or claimed, of whatsoever kind or
character (including consequentisl and - punitive damages), to persons or property
occurring ot allegedly occurring (i) on or about the Property, or (ii) as a result of any acts

- or omissions of Exergonix, its constituent members or patiners, their employees, agents,
independent contractors, licensees, invitees or others acting by, through or under such
- indemnifying parties, in connection with its or their activities conducted pursuant to this
Agtreement, (iii) in connection with the ownership, use or eceupancy and development or
redevelopment of the Propetty or a pottion thereof, or (iv) as a result of a challenge to the
terms of this Agreement or the legality thercof, except to the extent such claims,
defnands, liabilities and costs were caused by the City's negligent or intentional acts or
omissions. ) ' X

() In the event any suit, action, investigation, claim or proceeding
(collectively, an "Action") is begun or made as a result of which Exergonix may become
obligated to one or more of the Indemnified Parties hereunder, the Indemnified Party
shall give prompt notice to Exergonix of the occurrence of such event, but the failure to
notify Exergonix will not relieve Exergonix of any liability that it may have to an
Indemnified Party. After receipt of such nofice, Exergonix may elect to defend, contest
or otherwise protect the Indemnified Party against any such Action, at the cost and
expense of Exergonix, utilizing counsel approved by the Indemnified Party. The
Indemnified Party shall have the right, but not the obligation, to participate, at the
Indemnified Party's own cost and expense, in the defense thereof by counsel of the
Indemnified Party's choice. In the event that Exergonix shall fail timely to defend,
contest or otherwise protect an Indemnified Party against such Action, the Indemnified
Paity shall have the right to do so, and (if such defense is undertaken by the Indemnified
Party after notice to Exergonix asserting Exergonix' failure to timely defend, contest ot
otherwise protect against such Action), the Indemnified Party may submit any bills for
fees and costs received from its counsel to Exergonix for payment and, within thirty (30)
business days after such submission, Exergonix shall transfer to the Indemnified Party
sufficient funds to pay such bills. Exergonix acknowledges that such bills may be
redacted to delete any information which would constitute attorney-client communication
or attorney work product.

NG An Indemnified Party shall submit to Exctgonix any settlement proposal
that the Indemnified Party shall receive. Exergonix shall be liable for the payment of any
amounts paid in settlement of any Action to the extent that Exergonix consents to such
seltlement. Neither Exergonix nor the Indemnified Paity will unreasonably withhold its
congent to a proposed settlement.

{32210/ 65771, 3577555}
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(d)  Exergonix expressly confirms and agrees that it has provided this
indemnification and assumes the obligations under this Agreement imposed upon
Exergonix in order to induce City to enter into this Agreement. To the fullest extent
permitied by law, an Indemnified Party shall have the right to maintain an action in any
court of competent jurisdiction to enforce and/or to recover damages for breach of the
rights to indemnification created by, or provided pursuant to, this Agreement, and the
vight to apply any deposit or other funds submitted by Exergonix fo the Indemnified Party
in payment of the damages suffered by it, as is necessary to protect the Indemnified Party
from loss. If such court action is successful, the Indemnified Paity shall be reimbursed

~ by Exergonix for all fees and expenses (including aitorneys' fees) actualily and reasonably
Incurred in connection with such action (including, without limitation, the investigation,
defense, settlement or appeal of such action).

(e) The right to indemnification set forth in this Agreement shall survive the
termination of this Agreement,

9.4  Breach-Compliance.

(a3}  If Exergonix or City does not comply with provisions of this Agreement,
within the time limits and in the manner for the completion of the Project as therein
stated, except for any extensions or waivers described herein, in that Exergonix or City
shall do, permit to be done, or fail or omit to do, or shall be about so to do, permit to be
done, or fail or omit to have done, anything contrary to or requited of it by this
Agreement, and if, within thirty (30) days after notice of such default by the
nondefaulting party to the defaulting party, the defaulting party shall not have cured such
default or commenced such cure and be diligently pursuing the same if such cure would
reasonably take longer than said thirty (30) day period (but in any event if the defaulting
party shall not have cured such default within one hundred twenty (120) days), then the
nondefauiting party may institute such proceedings as may be necessary in its opinion to
cure the default including, but not limited to, proceedings to compel specific performance
by the party in default of its obligations and the right to apply any deposit ot other funds
submitted by Exergonix to Cily in payment of the damages suffered by it, the right to
withhold or apply funds from the Escrowed Sales Fund to such extent as is necessaty to
protect City from loss or to ensure that the Project is fully and successfully implemented
in a timely fashion,

(b)  If any action is instituted by either party hereunder, the nonprevailing
party in such action shall pay any and all costs, fees and expenses, including atforneys'
fees incurred by the prevailing party in enforcing this Agreement.

() The rights and remedies of the parties to this Agreement, whether
provided by law or by this Agreement, shall be cumulative and the exercise by either
party of any one or more of such remedies shall not preclude the exercise by it, at the
same or different times, of any other remedies for the same defauit or breach, No waiver
made by either party shall apply to obligations beyond those expressly waived.

{32210/ 65771, 357755.5}
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(d)  Exergonix (for itself and its successors and assigns, and for all other
persons who are or who shall become liable, by express or implied assumption or
otherwise, upon or subject to any obligation or burden under this Agreement), waives to
the fullest extent permitted by law and equity all claims or defenses otherwise available
on the ground of being or having become a surety or guarantos, whether by agreement or
operation of law, This waiver includes, but is not limited to, all claims and defenses
based upon extensions of time, indulgence or modification of tetins of Agreement.

(e) - Any delay by either party in instituting or prosecuting any such actions or
proceedings or otherwise asserting its rights under this paragraph shall not operate as a
waiver of such rights or limit them in any way, No waivet in fact made by either party of
any specific defauit by the other party shall be considered or treated as a waiver of the
rights with respect to any other defaults, or with respect, to the particular default except
to the extent specifically waived.

{f) Notwithstanding anything to the contrary herein, Exergonix agrees that in
the event of any default by City under this Agreement, it will not bring any action or suit
to recover damapges against City or any officer, director, commissioner, member,
employee, or agent of any of them, except that this Section shall not be prevent the award
of attorneys' fues in the event of a default by City under this Agreement. Actions brought

in equity or which otherwise do not seck to recover damages are not precluded by this
Section.

9.5  Assignment. This Agreement may only be assigned with the express approval of
the parties. _

9.6  Modificatipn. The terms, conditions, and provisions of this Agreement can be
neither modified nor eliminated except in writing and by mutual agreement between the City and
Exergonix. Any modification to this Agreement as approved shall be attached hereto and
incorporated herein by reference,

9.7  Recording. Upon full execution by City and Exergonix, this Agreement shall be
recorded by City, at Exergonix' expense, in the Office of the Recorder of Deeds for Jackson
County, in Independence, Missouri,

9.8  Binding Fffect. This Agreement will bind and, except as specifically provided
herein, will inure to the benefit of the respective successors and permitted assigns, as applicable,
of the parties hereto. The provisions of this Agreement shall be covenants running with the land
and shall remain in effect for the duration of the Term. They shall be binding, to the fullest
extent permitted by law and equity, for the benefit and in favor of, and be enforceable by the
parties, against each other and their respective successors and assigns, and every successor in
interest to the subject Property, or any part of it or any interest in it and any party in possession
or occupaney of the Property or any part thereof,

99 . Governing Law. This Agreement is governed by and is to be construed and
determined in accordance with the laws of the State of Missouri without reference to its choice of
law provislons.

{32210/ 65771; 357755.5)
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9.10  Time and Performance ave of the Essence. Time and exact performance are of the
essence of this Agreement.

9.11 ire Agreement; Controlling Documepts.  This Agteement, the Option
Agreement, and the PILOT Agreament constitute the entire agreement between the parties hereto
with respect to the subject matter hereof. Tn the event of a discrepancy between this Agreement
and the Option, the Option Agreement shall control, In the event of 2 dizcrepancy between this
Agreement and any PILOT Agrcement, such PILOT Agteement shall control, In the event of a
discrepancy between the Option and any PILOT Agteement, the Option Agreement shall control.

912  Counterparts. This Agreement may be executed in two or more counterparts,
oach of which will be deemed an original, but all of which together will constitute one and the
same instrument,

9.13  No Third Party Beneficiaries. Nothing in this Agreement, express or implied, is
intended to confet upon any party other than the parties hereto or their respective successors and

permitted assigns any rights, remedies, obligations, or liabilities under or by reason of this
Agresment,

9.14 Acknowledgement, Exetgonix agrees that the City has not made, and does not
make, any representation or warranty to Exergonix about the tax treatment or implications of the
transactions contemplated in this Agreement, or with respect to any other matter relating to this
Agreement or the conduct or handling of the transactions contemplated herein. Exergonix agrees
that it has made an independent decision to enter into this Apgreement, without reliance on any
representation, warranty, covenant or undertaking by the City, whether written or oral, explicit or
implicit, except to the extent expressly set forth in this Agreement,

9.15 City's Legislative Authority. Notwithstanding any other provisions in this
Agreement, nothing herein shall be deemed to usurp the governmental authority or police powers

of the City or to limit the legislative discretion of the City Council, and no action by the City
Council in exercising its legislative authority, including without limitation any decision to

approve the satisfaction of any conditions precedent hereunder, shall be a default under this
Agresment.

916  Subject to Appropriation. [f and to the extent that any covenant, agreement or
obligation of the City hereunder requires the payment by the City of any monies that have not, as

of the Bffective Date, been appropriated by the City Council of the City, then City's obligation to
pay such monies hereunder shall be subject to the passage of an ordinance by the City Council
appropriating such monies for payment hereunder.
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The parties have executed this Agreement on the date first above written.

THE CITY OF LEE'S SUMMIT, MISSOURI

roay

Shechen /f 41/::

W ok b LA Akl
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EXHIBIT A
TO DEVELOPMENT AGREEMENT

Legal Description of the Property
PARCEL 1:

ALL THAT PART OF THE SOUTHWEST QUARTER OF SECTION 8, TOWNSHIP 47,

RANGE 31, IN LEE’S SUMMIT, JACKSON COUNTY, MISSOURI, DESCRIBED AS
FOLLOWS;:

COMMENCING AT THE SOUTHEAST CORNER OF SAID SOUTHWEST QUARTER:
THENCE NORTH 02°-22-03" EAST ALONG THE EAST LINE OF SAID QUARTER
SECTION, A DISTANCE OF (9,34 FEET TO THE SOUTHWESTERLY RIGHT OF WAY
LINE OF THE UNION PACIFIC RAILROAD AS NOW ESTABLISHED; THENCE NORTH
29°:25"41" WEST ALONG SAID SOUTHWESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 153.40 FEET TO THE TRUE POINT OF BEGINNING OF THE TRACT OF
LAND TO BE HEREIN DESCRIBED; THENCE SOUTH 83°-24'-46" WEST, A DISTANCE
OF 656.73 FEET; THENCE NORTH 87°-49-44" WEST, A DISTANCE OF 312.64 FEET;
THENCE NORTH 02°-58'.23" EAST, A DISTANCE OF 678.03 FEET: THENCE NORTH
87°-01'-37" WEST, A DISTANCE OF 1019.79 FEET TO A POINT ON THE EAST RIGLIT OF
WAY LINE OF MISSOURI STATE HIGHWAY NO. 291, AS NOW ESTABLISHED;
THENCE NORTH 06°-06'-41" WEST ALONG SAID RIGHT OF WAY LINE, A DISTANCE
OF 144.99 FEET; THENCE NORTH 07°-5141" WEST CONTINUING ALONG SAID
RIGHT OF WAY LINE, A DISTANCE OF 549.47 FEET; THENCE SOUTH 87°-49'-30"
EAST DEPARTING SAID RIGHT OF WAY LINE, A DISTANCE OF 1303.12 FEET TO A
POINT ON SAID SOUTHWESTERLY RIGHT OF WAY LINE OF THE UNION PACIFIC
RAILROAD; THENCE SOUTH 29°-25'-41" EAST ALONG SAID RIGHT OF WAY LINE, A
DISTANCE OF 1498.93 FEET TO THE POINT OF BEGINNING. CONTAINING 1,524,252
SQUARE FEET, OR 34.992 ACRES, MORE OR LESS.

PARCEL 2:

ALL THAT PART OF THE NORTHWEST QUARTER, AND ALL THAT PART OF THE
NORTHEAST QUARTER OF SECTION 17, TOWNSHIP 47, RANGE 31, IN LEE’S
SUMMIT, JACKSON COUNTY, MISSOURI, DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF SAID NORTHEAST QUARTER:
THENCE SQUTH 87°-53-51" EAST, ALONG THE NORTH LINE OF SAID NORTHEAST
QUARTER, A DISTANCE OF 11.96 FEET, TO THE SOUTHWESTERLY RIGHT OF WAY
LINE OF THE UNION PACIFIC RAILROAD, AS NOW ESTABLISHED; THENCE SOUTH
29°-25'-41" EAST, ALONG SAID SOQUTHWESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 223.09 FEET, TO THE TRUE POINT OF BEGINNING OF THE TRACT OF
LAND TQ BE HEREIN DESCRIBED; THENCE SOUTH 29°-25%41" EAST, A DISTANCE
OF 1323.59 FEET, TO A POINT IN THE SOUTH LINE OF THE NORTHWEST QUARTER
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OF SAID NORTHEAST QUARTER; THENCE NORTH 87°-32-55" WEST, ALONG SAID
SOUTH LINE, A DISTANCE OF 832.35 FEET, TO THE SOUTHWEST CORNER OF SAID
NORTHWEST QUARTER OF THE NORTHEAST QUARTER; THENCE NORTH 2°.36'-20"
EAST, ALONG THE EAST LINE SAID NORTHWEST QUARTER AND ALONG THE
EAST LINE OF MADDOX ACRLS, A SUBDIVISION, A DISTANCE OF 358.00 FEET, TG
THE NORTHEAST CORNER OF LOT 12 OF SAID SUBDIVISION; THENCE NORTH 87°-
49'-43" WEST, ALONG THE NORTH LINE OF SAID SUBDIVISION, A DISTANCE OF
1507.48 FEET, TO A POINT ON THE EAST RIGHT OF WAY LINE OF MISSOURI STATE
HIGHWAY NO, 291, AS NOW ESTABLISHED; THENCE NORTHWESTERLY ALONG
SAID RIGHT OF WAY LINE ALONG A CURVE TO THE LEFT HAVING A RADIUS OF
2416.83 FEET, A CHORD BEARING O NORTH 26°.20/-38" WEST, A CENTRAL ANGLE
OF 1°-18-57", AN ARC LENGTH OF 55.50 FEET; THENCE NORTH 27°-00'-06" WEST,
CONTINUING ALONG SAID RIGHT OF WAY LINE, A DISTANCE OF 256.79 FEET;
THENCE NORTH 26°-49-41" WEST, CONTINUING ALONG SAID RIGHT OF WAY LINE,
A DISTANCE OF 241,77 FEET; THENCE CONTINUING ALONG SAID RIGHT OF WAY
LINE, ALONG A CURVE TO THE RIGHT HAVING A RADIUS OF 1784.86 FEET, A
CHORD BEARING OF NORTH 18°-00'-47" WEST, A CENTRAL ANGLE OF 12°-35'-16",
AN ARC LENGTH OF 392.13 FEET; THENCE NORTH 32°-04'-12" EAST, CONTINUING
ALONG SAID RIGHT OF WAY LINE, A DISTANCE OF 61.73 FEET; THENCE SOUTH
§7°-49'-44" BAST, A DISTANCE OF 1158.47 FEET; THENCE SOUTH 78°-33'-51" EAST, A
DISTANCE OF 869.58 FEET, TO THE POINT OF BEGINNING. CONTAINING 2,079,053
SQUARE FEET, OR 47.728 ACRES, MORE OR LESS,

{32210 /65771, 357755.5}
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EXHIBIT B
TO DEVELOPMENT AGREEMENT

Form of Amendment to Original Option Agreement
FIRST AMENDMENT TO OPTION AGREEMENT

THIS FIRST AMENDMENT TO OPTION AGREEMENT (“Amendment™) is entered into as of
the day of » 2011, by and between EXERGONIX, INC., a Missouri
corporatlon (“Exergonix”), and the CITY OF LEE'S SUMMIT, MISSOURL, a M1ssoum
con stitutlona! charter city and political subdivision (¥City™),

Recitals
A, Reference is made to that certain Option Agreement dated June 15, 2011, recorded on
» a8 Document No, in‘the Recorder's Office of Jackson County,

Missouri (“Original Option Agreement”), between the City and Exergonix granting City an
option relating to certain real property located within the City at the intetsection of U.S.
Highway 50 and Missouri Highway 291, and described on Exhibit A attached hereto and by this
reference made a part hereof (the "Property™.

B, The City has determined that assisting in the acquisition and redevelopment of the
Propeity, will serve public purposes because it will, without limitation, (i) result in the creation
of desirable new technology jobs within the City, (il) promote economic development in the
City, (iii) remediate an area of the City that has been previously deolared blighted by the City
Coungil of the City, (iv) result in generation of additional tax revenues to the City from the
conduct of business and other activities in the City that would not otherwise occur, (v) serve as a
catalyst for additional investment in and further redevelopment and rehabilitation of the portion
of the City in which the Property is located, and (vi) further the City's policy of encouraging
economic stability and growth.

C. The Original Option Agreement contemplated the execution by Exergonix and the City of
a definitive development agreement.

D. As of the date hereof, Exergonix and the City have entered into the Development
Agreement (“Dovelopment Agreement”) authorizing this Amendment and creating a revised
oplion to purchase the Property in favor of the City.

£ The City desires to encourage Exergonix to carry out the acquisition and redevelopment
of the Property by entering into this Amendment,
Agreement

Ir consideration of the sum of Ten Dollars ($10.00) and other good and valuable consideration,
the receipt and sufficiency of which is acknowledged, the parties agree as follows.

I, Incorporation of Recitals. The above Recitals are incorporated herein by this reference.
Capitalized terms not defined in this Amendment shall have the meaning assigned to them in the
Agreement,

2. Amendment to Term. Paragraph 4 of the Option is hereby amended by deleting
Paragraph 4 in its entirety and replacing it with the following:

{32210/ 65771; 3577355}
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Term. This Agreement shall be effective upon the Effective Date and shall
remain in offect until the earlier to occur of (i) the release of this Option by City
pursuant to the terms of the Development Agreement; or (ii) upon the completion
of the Minimum Investment and Minimum Jobs -as confirmed by the City's
Termination Notice (as such terms are defined in the Development Agreement).
If Exergonix has not achieved the creation of the Minimum Investment and
Minimum Jobs by September 1, 2016, City shall have the right to exercise the
Option at any time thereafter for a period of ten (10) years (the "Option Period").

3. Confirmation of Completion, The parties acknowledge that the City has made the
Option Payment as required under Paragraph 3 of the Original Option Agrecment, and that
Exergonix has provided copies of all surveys, reports, test and studies as requived under
Paragraph 9 of the Original Option Agreement.

4, Recording Memorandum, A memorandum of this Amendment will bo recorded by
City, in a form substantially similar to that attached hereto as Exhibit B (the "Memorandum").
The Memotandum will be recorded in the public land records for Jackson County, Missouri.

5. Counterparts, This Amendment may be executed and delivered in any number of
counterparts, each of which so executed and delivered shall be desmed to be an original and all
of which shall constitute one and the same instrument.

6. Continued Effect. Except as specifically modified by this Amendment, all of the terms
and conditions of the Agreement shall remain in full force and effect. In the event of a conflict
between any term and provision of the Agreement and this Amendment, the terms and provisions
of this Amendment shall control.

In Witness Whereof, the parties have executed this Amendment as of the date first above written,
THE CITY OF LEE'S SUMMIT, MISSOURI

By: ‘
Stephen Arbo, City Manager

EXERGONIX, INC,

By: __
Don Nissanka, President/CEQ
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Exhibit A
to First Amendment to Option Agreoment

LEGAL DESCRIPTION
PARCEL 1: '

ALL THAT PART OF THE SOUTHWEST QUARTER OF SECTION 8, TOWNSHIP 47,
RANGE 31, IN LEE’S SUMMIT, JACKSON COUNTY, MISSOURI, DESCRIBED AS
FOLLOWS:

COMMENCING AT THE SOUTHEAST CORNER OF SAID SOUTHWEST QUARTER:
THENCE NORTH 02°-22-03" EAST ALONG THE EAST LINE OF SAID QUARTER
SECTION, A DISTANCE OF 19,34 FEET TO THE SOUTHWESTERLY RIGHT OF WAY
LINE OF THE UNION PACIFIC RAILROAD AS NOW ESTABLISHED; THENCE NORTH
29°25-41" WEST ALONG SAID SOUTHWESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 153.40 FEET TO THE TRUE POINT OF BEGINNING OF THE TRACT OF
LAND TO BE HEREIN DESCRIBED; THENCE SOUTH 83°-24'-46" WEST, A DISTANCE
OF 656.73 FEET; THENCE NORTH 87°-49'-44" WEST, A DISTANCE OF 312.64 FEET;
THENCE NORTH 02°-58-23" EAST, A DISTANCE OF 678.03 FEET, THENCE NORTH
87°-01'-37" WEST, A DISTANCE OF 1019,79 FEET TO A POINT ON THE EAST RIGHT OF
WAY LINE OF MISSOURI STATE HIGHWAY NO. 291, AS NOW ESTABLISHED;
THENCE NORTH 06°-06-41" WEST ALONG SAID RIGHT OF WAY LINE, A DISTANCE
OF 144.99 FEET; THENCE NORTH €7°-51'-41" WEST CONTINUING ALONG SAID
RIGHT OF WAY LINE, A DISTANCE OF 549,47 FEET; THENCE SQUTH 87°-49'-3Q"
EAST DEPARTING SAID RIGHT OF WAY LINE, A DISTANCE OF 1303.12 FEET TO A
POINT ON SAID SOUTHWESTERLY RIGHT OF WAY LINE OF THE UNION PACIFIC
RAILROAD; THENCE SOUTH 29°-25-41" EAST ALONG SAID RIGHT OF WAY LINE, A
DISTANCE OF 1498.93 FEET TO THE POINT OF BEGINNING. CONTAINING 1 »524,252
SQUARE FEET, OR 34.992 ACRES, MORE OR LESS,

PARCEL 2;

ALL THAT PART OF THE NORTHWEST QUARTER, AND ALI, THAT PART OF THE
NORTHEAST QUARTER OF SECTION 17, TOWNSHIP 47, RANGE 31, IN LER'S
SUMMIT, JACKSON COUNTY, MISSOURI, DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF SAID NORTHEAST QUARTER:
THENCE SOUTH 87°-53-51" EAST, ALONG THE NORTH LINE OF SAID NORTHEAST
QUARTER, A DISTANCE OF 11.96 FEET, TO THE SOUTHWESTERLY RIGHT OF WAY
LINE OF THE UNION PACIFIC RAILROAD, AS NOW ESTABLISHED; THENCE SOUTH
29°-25-41" EAST, ALONG SAID SOUTHWESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 223.09 FEET, TO THE TRUE POINT OF BEGINNING OF THE TRACT OF
LAND TO BE HEREIN DESCRIBED; THENCE SOUTH 29°-25-41" EAST, A DISTANCE
OF 1323.59 FEET, TO A POINT IN THE SOUTH LINE OF THE NORTHWEST QUARTER
OF SAID NORTHEAST QUARTER; THENCE NORTH 87°-32-55" WEST, ALONG SAID
SOUTH LINE, A DISTANCE OF 832.35 FEET, TO THE SOUTHWEST CORNER OF SALD

NORTHWEST QUARTER OF THE NORTHEAST QUARTER; THENCE NORTH 2°-36'-20"
{32210/ 65771; 357755.5)
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EAST, ALONG THE BAST LINE SAID NORTHWEST QUARTER AND ALONG THE
EAST LINE OF MADDOX ACRES, A SUBDIVISION, A DISTANCE OF 358.00 FEET, TO
THE NORTHEAST CORNER OF LOT 12 OF SAID SUBDIVISION; THENCE NORTH 87°-
49'-43" WEST, ALONG THE NORTH LINE OF SAID SUBDIVISION, A DISTANCE OF
1507.48 FEET, TO A POINT ON THE EAST RIGHT OF WAY LINE OF MISSOURI STATE
HIGHWAY NO. 291, AS NOW ESTABLISHED; THENCE NORTHWESTERLY ALONG
SAID RIGHT OF WAY LINE ALONG A CURVE TO THE LEFT HAVING A RADIUS OF
2416.83 FEET, A CHORD BEARING OF NORTH 26°-20'-38" WEST, A CENTRAL ANGLE
OF 1°-18-57", AN ARC LENGTH OF 55.50 FEET; THENCE NORTH 27°-00'-06" WEST,
CONTINUING ALONG SAID RIGHT OF WAY LINE, A DISTANCE OF 256.79 FEET;
THENCE NORTH 26°-49"-41" WEST, CONTINUING ALONG SAID RIGHT OF WAY LINE,
A DISTANCE OF 241.77 FEET; THENCE CONTINUING ALONG SAID RIGHT OF WAY
LINE, ALONG A CURVE TO THE RIGHT HAVING A RADIUS OF 1784.86 FEET, A
CHORD BEARING OF NORTH 18%-00-47" WEST, A CENTRAL ANGLE OF 12°-35'-16",
AN ARC LENGTH OF 392.13 FEET; THENCE NORTH 32°-04'-12" EAST, CONTINUING
ALONG SAID RIGHT OF WAY LINE, A DISTANCE OF 61.73 FEET; THENCE SOUTH
87°-49'-44" EAST, A DISTANCE OF 1158,47 FEET; THENCE 8CUTH 78°-33"-51" EAST, A
DISTANCE OF 869.58 FEET, TO THE POINT OF BEGINNING. CONTAINING 2,079,053
SQUARE FEET, OR 47.728 ACRES, MORE OR LESS.
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Exhibit B ;
to First Amendment to Option Agreement

Form of Memoranduin
MEMORANDUM OF AMENDMENT

THIS MEMORANDUM OF AMENDMENT (the "Memorandum"} is made and
entered into as of the day of » 2011, by and between Exergonix, Inc., a
Missourt corporation (“Exergonix™), and the City of Lee's Summit, Missouri, a Missouri
constitutional charter city and political subdivision (“City").

AGREEMENT:

. Pursuant to that certain Option Agreement dated June 15, 2011, between
Exergonix and City (the " Agreement"), a Memorandum of which was recorded on
as Instrument No. » Exergonix has granted to City an option to purchase certain real
property located in the City of Lee's Summit, Missouri, legally described on Exhibit A attached
hereto and incorporated herein by this reference (the "Property").

2. Exergonix and City have entered into the First Amendment to Option Agreement,
dated » 2011 (the "Amendment"), that amends certain terms of the Agreement.
3. The Agresment, as amended by the Amendment, is for a term commencing on

June 15, 2011 and ending upon the exercise or release of the Option by City, all as provided in
the Agreement and Amendment, to be no later than August 31, 2026.

3 All of the other terms and conditions of the Agreement and Amendment are more
fully set forth in the Agreement and Amendment and are incorporated herein by this reference.

4, This Memorandum is executed for recording putposes only and is not intended to
alter or amend the terms of the Agreement or Amendment. In the event of a conflict between this
Memorandum and the Amendment, the Amendment shall control.

S. This Memorandum shall inure to the benefit of and be binding upon Exergonix
and City and their respective representatives, successors and assigns.

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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IN WITNESS WHEREOF, Exetrgonix and City have executed this Memorandum of
Amendment as of the date first above written.

THE CITY OF LEE'S SUMMIT, MISSOURI

By:

Stephen Arbo, Cily Manager
EXERGONIX, INC.

By:

Don Nissanka, President/CEQ

{32210/65771; 357755.5}
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STATE OF MISSOURI )
) s8.
COUNTY OF JACKSON )

On this __ day of » 2011, before me personally appeared to me Stephen Arbo,
personally known, who being by me duly sworn did say that he is the City Manager of the City
of Lee's Summit, Missouri, a Missouri municipal corporation, that said corporation has no
corporate seal, that said instrument was signed on behalf of said cotporation by authority of its
Council, and acknowledged said instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOQF, 1 have hercunto set my hand and affixed my official seal at my
office in Lee's Summit, Missouri the day and year 1ast above written.

Notary Public
My commission expires:

{32210 /65771, 357755.5)
29

D04/045225,007R/4631947.13 TDOA



STATE OF MISSOURI )
) ss.
COUNTY OF JACKSON )

On this ___ day of » before me personally appeared to me Don Nissanka, personally
known, who being by me duly sworn did say that he is the President/CEO of Exergonix, Inc., a
Missouti corporation and that the seal affixed to the foregoing instrument is the corporate seal of
said corporation and that said instrument was sighed and sealed on behalf of said corporation by
authority of its board of directors, and said Don Nissanka acknowledged said instrument to be
the free act and deed of said corporation.

IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed my official seal at my
office in Lee’s Summit, Missowri the day and year last above written.

Notary Public
My commission expires:

{32210/ 65771; 357755.5)
30

DR04/045225.0078/4631947.13 TDO1



EXHIBIT A TO

MEMORANDUM OF FIRST AMENDMENT TO OPTION
PARCEL 1{:

ALL THAT PART OF THE SOUTHWEST QUARTER OF SECTION 8, TOWNSHIP 47, RANGE 31, IN
LEE'S SUMMIT, JACKSON COUNTY, MISSOURI, DESCRIBED AS FOLLOWS:

COMMENGING AT THE SOUTHEAST GORNER OF SAID SQUTHWEST QUARTER: THENGE NORTH
02°-22-03" EAST ALONG THE FAST LINE OF SAID QUARTER SECTION, A DISTANCE OF 18,34
FEET TO THE SOUTHWESTERLY RIGHT OF WAY LINE OF THE UNION PACIFIC RAILROAD AS
NOW ESTABLISHED, THENGE NORTH 20°-26'41" WEST ALONG SAID SOUTHWESTERLY RIGHT
OF WAY LINE, A DISTANCE OF 153.40 FEET TO THE TRUE ROINT OF BEGINNING OF THE TRAGT
OF LAND TO BE HEREIN DESCRIBED; THENCE SOUTH 83°-24'-46" WEST, A DISTANGE OF 6566.73
FEET; THENGE NORTH 87°-40°-44" WEST, A DISTANCE OF 312.64 FEET, THENGE NORTH 02°-58'-
23" EAST, A DISTANGE OF 878,03 FEET, THENCE NORTH 87°01'-37" WEST, A DISTANCE OF
1019.78 FEET TO A FOINTON T HE EAST RIGHT OF WAY LINE OF MISSOUR! 8TATE HIGHWAY
NO. 291, AS NOW ESTABLISHED; THENCE NORTH 08°08-41" WEST ALONG SAID RIGHT OF WAY
LINE, A DISTANGE OF 144.08 FEE'T; THENCE NORTH 07*-61-41" WEST CONTINUING ALONG SAID
RIGHT OF WAY LINE, A DISTANCE OF £40.47 FEET; THENCE SOUTH 87'-408'-30" EAST
DEPARTING SAID RIGHT OF WAY LINE, A DISTANCE OF 1303.12 FEET TO A POINT ON SAID
SOUTHWESTERLY RIGHT OF WAY LINE OF THE UNION PACIFIC RAILROAD; THENCE SOUTH 29°
25'-41" EAST ALONG SAID RIGHT OF WAY LINE, A DISTANCE OF 140893 FEET TO THE POINT OF
BEGINNING, CONTAINING 1,624,262 SQUARE FEET, OR 34.992 ACRES, MORE OR LESS,

PARCEL 2:

ALL THAT PART OF THE NORTHWEST QUARTER, AND ALL THAT PART OF THE NORTHEAST
QUARTER OF SECTION 17, TOWNSHIP 47, RANGE 31, IN LEE'S SUMMIT, JAGKSON COUNTY,
MISSOUR!, DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF SAID NORTHEAST QUARTER: THENCE SOUTH
87°-63-81" EAST, ALONG THE NORTH LINE OF SAID NORTHEAST QUARTER, A DISTANCE OF
11.96 FEETY, TO THE SOUTHWESTERLY RIGHT OF WAY LINE OF THE UNION PACIFIC RAILROAD,
AS NOW ESTABLISHED; THENCE SOUTH 20°-26'-41" EAST, ALONG SAID SOUTHWESTERLY
RIGHT OF WAY LINE, A DISTANGE OF 223.00 FEET, TO THE TRUE POINT OF BEGINNING OF THE
TRAGT OF LAND TO BE HEREIN DESCRIBED; THENGE SOUTH 20°-25"41" EAST, A DISTANCE OF
1823.59 FEET, TO A POINT IN THE SOUTH LINE OF THE NORTHWEST QUARTER OF SAID
NORTHEAST QUARTER; THENCE NORTH 87°-32'-56" WEST, ALONG SAID SQUTH LINE, A
DISTANCE OF 832,35 FEET, TO THE SQUTHWEST CORNER OF SAID NORTHWEST QUARTER OF
THE NORTHEAST QUARTER; THENCE NORTH 2°-3820" EAST, ALONG THE EAST LINE SAID
NORTHWEST QUARTER AND ALONG THE EAST LINE OF MADDOX ACRES, A SUBDIVISION, A
DISTANCE OF 358,00 FEET, TO THE NORTHEAST CORNER OF LOT 12 OF SAID SUBDIVISION;
THENGE NORTH 87°-40%43" WEST, ALONG THE NORTH LINE OF SAID SUBDIVISION, A DISTANGE
OF 1507.48 FEET, TO A POINT ON THE EAST RIGHT OF WAY LINE OF MISSQUR! STATE
HIGHWAY NO, 201, AS NOW ESTABLISHED; THENCE NORTHWESTERLY ALONG SAID RIGHT OF
WAY LINE ALONG A CURVE TO THE LEFT HAVING A RADIUS OF 241883 FEET, A CHORD
BEARING OF NORTH 26°-20"-38" WEST, A CENTRAL ANGLE OF 1°-18.57", AN ARC LENGTH OF
§5.50 FEET, THENCE NORTH 27°-00"-08" WEST, CONTINUING ALONG SAID RIGHT OF WAY LINE,
A DISTANCE OF 256,70 FEET; THENCE NORTH 26%-49'-41" WEST, CONTINUING ALONG SAID
RIGHT OF WAY LINE, A DISTANCE OF 241.77 FEET, THENCE CONTINUING ALONG SAID RIGHT
OF WAY LINE, ALONG A GURVE TO THE RIGHT HAVING A RADIUS OF 1784.86 FEET, A CHORD
BEARING OF NORTH 18°-00"-47" WEST, A CENTRAL ANGLE OF 12°-3648", AN ARG LENGTH OF

nema —wmiea "
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362.13 FEET; THENCE NORTH 32°-04'-12" EAST, CONTINUING ALONG SAID RIGHT OF WAY LINE,
A DIBTANGE OF 81.73 FEET; THENCE BOUTH 87°-49'-44" EAST, A DISTANCE OF 1158.47 FEET,
THENCE BOUTH 78°-3%-51" EAST, A DISTANCE OF 869.68 FEET, TQO THE POINT OF BEGINNING.
CONTAINING 2,078,063 SQUARE FEET, OR 47.728 ACRES, MORE OR LESS.
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FORM OF PILOT AGREEMENT
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(Above Space Reserved for Office of Records)
Document Title: Payment in Lieu of Taxes Agreement
Document Date:

Grantor:

Grantee;

CGrantee's Address:

Legal Description:  See Exhibit A attached hereto

Reference: Document No,
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PAYMENT IN LIEU OF TAXES AGREEMENT

THIS AGREEMENT is made and entered inlo as of the day of )
20___, by and between the CITY OF LEE'S SUMMIT, MISSOURI, a Missouri constitutional
charter city and political subdivision (the "Cily"), having an address of 220 SE Green Street,
Lee's Summit, Missouri, and , and its successors in interest as
owners of the Property as herein provided (the “Owner™).

RECITALS
A. Owner is the owner of a certain parcel of real estate and the improvements
thereon, if any, located in Lee's Summit, Jackson County, Missouti, legally described on Exhibit
"A" attached hereto and incorporated herein by this reforence (the "Property™); and

B. The City is a party to that certain Development Agteement to Promote Economic
Development Activities (the "Development Agreement”), between the City and Exergonix, Inc.
{"Exergonix"™), dated » 2011, and approved by the City Council of the City on
, a8 Ordinance No. ;and

C. Pursuant to the Development Agreement, Exergonix agreed to develop and
construct, or cause fo be constructed, a campus consisting in major part of innovative, green,
high tech manufacturing and other facilitics (the "Project") fo be located upon the real propetly
located in Lee's Summit, Jackson County, Missouri, legally described on Exhibit “B" attached
hereto and incorporated herein by this reference (the "Project Property"); and

D. The Property is a portion of the Project Propeity; and

E. The Development Agreement pravides that, except as otherwise provided in the
Development Agreement, the Project Property will remain subject to ad valorem real property
taxes for a certain term, as describad herein; and

F. The Development Agreement requires that this Agreement be executed by any
successor to Exergonix in the ownership of the Property.

NOW, THERERORE, in consideration of the premises and of the mutual covenants
herein contained, it is agreed between City and QOwner, for themseives and on behalf of their
heirs, personal representatives, successors and assigns, as follows:

L. Definitions. All capitalized words shall have the meanings ascribed to them in
this Section unless defined eisewhere in this Agreement. Any capitalized terms not defined
herein shall have the meanings aseribed to them in the Development Agreement.

(a)  Finance Dirgctor means the finance ditector of the City.

(b)  PILOT Payment Term means the period comprised of the Term of the
Development Agreement plus an additional ten (10) years following the end of the Term
of the Development Agreement,
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(e) Qualified Appraiser means an appraiser who is independent, licensed and
a member of the American Institute of Real Estate Appraisers or its successor, with at
least ten (10} years experience appraising commercial propetties in the Kansas City
metropolitan area,

(d) Term of the Degvelopment Agreement means that period beginning on

, 2011 and ending on the carlier to occur of (i) the date the Amended

Option (as defined in the Development Agreement) is exercised by the City, or (ii) the

date of the issuance by the City of the Termination Notice (as defined in the
Development Agreement). '

2, Payment of Ad Valoremn Real Property Taxes. So long as the Property is not
exempt from the payment of ad valorem real property tax, Owner shall pay as they become due
and payable, all taxes, assessments and other governmental charges lawfully levied or assessed
or imposed upon the Property, or any part thereof of interest therein,

3 Payment in Liey of Taxes. If, by reason of any exemption ot abatement provided
by statute or constitutional provision (federal or state), (i) real property taxes for any taxing
period (A) are not levied, assessed or itmposed upon the Property or any part thereof, or (B) are
levied or imposed at any rate Jess than the full levy rate applicable to real property not classified
as "Agricultural and Horticultural property" or "Residential property” under Missouri law, or (ii)
the Property or any part thereof is assessed in any manner that results in the ceal property taxes
belng less than the taxes that would otherwise bé paid if the Property was subject to full
assessment as real property not classified as "Agrlcultural and Horticultural property” or
"Resldential property" under Missouri law, Owner hereby agrees that it will make payments in
lieu of taxes during the PILOT Payment Term in amounts equal to the taxes, assessments and
other governmental charges that would be lawfully levied or assessed or imposed upon the
Property in the absence of any tax exemption or abatement (the "PILOT Payment"), The PILOT
Payment shall be due and payable not later than December 31 of the year for which such PILOT
Peyment is due and payable,

4, Determination of PILOT Payiment. The City, acting through its Finance Director
or such other person (including a Qualified Appraiser) as the Finance Director shall designate,
will determine the amount of the PILOT Payment and will notify Owner of the amount of the
PILOT Payment, together with the methodology used to determine such amount (the “PILOT
Notice"). If Owner does not agree with the PTLOT Payment amount submitted by the City in the
PILOT Notice, then Owner shall notify the City in writing within ten (10) days of delivery of the
PILOT Notice. Owner shall then retain a Qualified Appraiser who will make an independent
determination of the appropriete PILOT Payment and shall submit the same to the City within
forty-five (45) days of the PILOT Notice, including the methodology used, If the Qualified
Appraiser and the City cannot mutually agrée upon the appropriate PILOT Payment within ten
{10) days of the delivery of the Owner information, the City and the Qualified Appraiser shall
promptly jointly select a different Qualified Appraiser (the "Final Appraiser”), Within twenty
(20) days after his appointment, the Final Appraiser shail select one of the two initially submitted
amounts as the appropriate PILOT Payment, and the determination of the Final Appraiser shall
be binding upon the parties. The fee of the Final Appraiser shall be paid by the party whose
determination of the PILOT Payment was not selected. If, on December 31 of any year, the
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amount of the PILOT Payment is being disputed through the above-described process, Owner
shall remit to City the amount of the PILOT Payment as determined by City and provided in the
PILOT Notice. In the event that as a result of the challenge by Owner, there is a reduction in the

amount of the PILOT Payment, City agrees to promptly reimburse Owner the amount of the
reduction.

5, Interest. Any PILOT Payment that is not paid in full within thirty (30) days of the
due date shall acctue interest at a rate equal to 1-1/2% per month compounding monthly.

6. Lien, Owner hereby grants to City a lien on the Property, effective as of the date
of this Agreement, to secure Owner's obligation hereunder to pay when due all PILOT Payments,
interest, costs and reasonable attorneys' fees now owing or hereafter becoming due and payable
pursuant to the terms of this Agreement. Such lien shall mn with the land and shall be a
continuing lien upon the Property. :

7. Priority of Lien. The lien on the Property granted pursuant to Section 6 heveof is
prior to all other liens, encumbrances or other matters except: (i) liens, encumbrances and other
matters recorded prior to the recording of this Agreement; and (if) liens for 1'ea] estate taxes and
other governmental assessments or charges against the Property.

8. Remedy. If the Owner shall breach the terms of thls Agreement, City shall have
the right to give to the Owner written notice of such breach, and Owner shall have thirty (30)
days from the date of receipt of written notice of such breach from the City (the "Cure Period")
to cure such breach, ineluding, without limitation, payment of the PILOT Payment. In the event
Owner fails to cute such breach within the Cure Period, the City shall have the right to brintg an
action at law against the Owner or foreciose the lien against the Property. The Cily may
foreclose on the lien in the manner provided in under the laws of the State of Missouri that
govern the foreclosure of any interest in property, including without limitation, a suit in the
nature of a suit to foreclose a mortgage/deed of trust or mechanic’s lien under the applicable
provisions of the law of the State of Missouri. The recording of this Agreement constitutes
record notice and perfection of the lien. The City may, but shall hot be required to, file with the
Recorder of Deeds of Jackson County, Missouri a certificate of nonpayment identifying the
Property and stating the delinquent amount owed under this Agreement,

9. ‘Countergalj_s_. This Agteement may be executed and delivered in any number of
countetparts, each of which so executed and delivered shall be desmed to be an original and all
of which shall constitute one and the same instrument,

10.  Costs and Attorneys' Fees. In the event Owner fails to cure a breach within the
cure period, then in addition to the amount of the PILOT Payment and the interest as calculated
under Section 5 heteof, the Owner is liable for payment of the costs and expenses incurred by or
on behalf of City in connection with any proceedings brought by the City under Section 8 hereof,
the costs and expenses for the filing of a certificate of nonpayment, if any, and all reasonable
attorneys' fees incurred in connection with the enforcement of the lien hereunder or the collection
of all amounts owed hereunder. '

11, Successors Bound. This Agreement will bind and inure to the benefit of the
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respective successors and permitted assigns, as applicable, of the parties hereto, The provisions
of this Agreement shall be covenants running with the land and shall remain in effect for the

duration of the PILOT Payment Term,
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IN WITNESS WHEREOF, each party has executed and sealed this Agresment on the
date first above written, :
CITY OF LEE'S SUMMIT, MISSOURI

By:
Name:
Title:
OWNER:
By:
Name:
Title:

STATE OF MISSOURI )

) s8.
COUNTY OF JACKSON )
On this day of , 2011, before me personally appeared to me

, personally known, who being by me duly sworn did say that [he/she]
is the City Manager of the City of Lee's Surnmit, Missouri, a Missouri municipal corporation,
that said corporation has no corporate seal, that said instrument was signed on behalf of said
corporation by authority of its Couneil, and acknowledged said instrument to be the free act and
deed of said corporation,

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal at
my office in County, the day and year last above
written,

Notary Public
Printed Natne:

My commission expires:
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STATE OF MISSOURI )
COUNTY OF JACKSON ) SS.
COUNTY OF CASS )

I, Denise R. Chisum, City Clerk of the City of Lee’s Summit, Missouri, in the Counties of
Jackson and Cass, do hereby certify that in accordance with Section 4.4(c) of the City Charter,
that Ordinance No. 7890, AN ORDINANCE APPROVING THE ASSIGNMENT AND FIRST
AMENDED AND RESTATED DEVELOPMENT AGREEMENT TO PROMOTE
ECONOMIC DEVELOPMENT ACTIVITIES AND THE SECOND AMENDED TO OPTION
AGREEMENT, BOTH BEING BY AND BETWEEN EXERGONIX, INC. WESTCOTT
INVESTMENT GROUP, LLC, AND THE CITY OF LEE’S SUMMIT AND PERTAINING TO
THE SAME SUBJECT; AND AUTHORIZING THE CITY MANAGER TO EXECUTE THE
SAME BY AND ON BEHALF OF THE CITY OF LEE’S SUMMIT, MISSOURI was the
subject of a veto over-ride on June 2, 2016, By and at that meeting, the Council of the City of
Lee’s Summit, Missouri, by a vote of 6 to 1, approved the above-described Ordinance over the
veto of Mayor Randall L. Rhoads. This Ordinance became effective upon approval of two-thirds
of the entire City Council on June 2, 2016.

IN WITNESS WHEREOF, I hereunto set my hand and affixed the seal of the City of Lee’s
Summit, Missouri, at my office in said City this El day of _ "Nwne . s 2016,

5 ¥

~ - N G Qe
Ssof  Denise R. Chisum
City Clerk
City of Lee’s Summit, Missouri

C %ﬁ ((/7( :

"Attest
Office of the City Attorney
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ASSIGNMENT AND FIRST AMENDED AND RESTATED DEVELOPMENT
AGREEMENT TO PROMOTE ECONOMIC DEVELOPMENT ACTIVITIES

THIS ASSIGNMENT AND FIRST AMENDED AND RESTATED
DEVELOPMENT AGREEMENT TO PROMOTE ECONOMIC ACTIVITIES (the
"Amended Agreement") is made and entered into on /) /2 i )J , 2016 (the "Effective
Date"), by and between the CITY OF LEE'S SUMMIT, MISSOURI, a Missouri constitutional
charter city and political subdivision (the "City"), EXERGONIX, INC., a Missouri corporation
("Exergonix") and WESTCOTT INVESTMENT GROUP, a Delaware limited liability
company ("Westcott").

Recitals.

A. Whereas, the City Council of the City previously determined that assisting in the
acquisition and redevelopment of certain real property located within the City near the
intersection of U.S. Highway 50 and Missouri Highway 291 (the "Property") and described on
Exhibit A attached hereto and by this reference made a part hereof (the "Property") will serve
public purposes because the acquisition and redevelopment of the Property will, without
limitation, (i) result in the creation of new jobs , (ii) promote economic development in the City,
(iii) remediate an area of the City that has been previously declared blighted by the City Council
of the City, (iv) result in generation of additional tax revenues to the City from the conduct of
business and other activities in the City that would not otherwise occur, (v) serve as a catalyst for
additional investment in and further redevelopment and rehabilitation of the portion of the City
in which the Property is located, and (vi) further the City's policy of encouraging economic
stability and growth, and therefore authorized the City to enter into the Development Agreement
To Promote Economic Activities with Exergonix on the 2™ day of September, 2011 (the
"Original Agreement") to encourage Exergonix to carry out the acquisition and redevelopment of
the Property.

B. Whereas, the City and Exergonix entered into an Option Agreement, dated
June 15, 2011 (the "Original Option Agreement"), pursuant to authorization given by the City
Council of the City on June 2, 2011 and the First Amendment to Option Agreement on
September 2, 2011 (the "First Amended Option"). Pursuant to the Original Option Agreement,
as amended by the First Amended Option, Exergonix granted to the City a right and option to
purchase the Property (the "Original Option").

C. Whereas, Exergonix acquired the Property on June 15, 2011, subject to the City's
right to purchase the Property as set forth in the Original Option Agreement.

D, RESERVED

E. Whereas, a key component of the Original Agreement was the development of a
green technology campus by the University of Central Missouri.

F. Whereas, the University of Central Missouri has decided to locate and has in fact
located its campus elsewhere in the City.
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G.  Whereas, Exergonix has determined that it is in the best interest of the City to
bring in Westcoft, a developer with vast experience in business park and commercial
development, to lead the development efforts on the Property.

H. Whereas, Westcott not only wants to bring its expertise to the development of the
Property, it also intends to acquire and develop surrounding properties in order to create a
homogenous and cohesive gateway into the City.

L. Whereas, Westcott, in undertaking its development plans for the area, wishes to

take on Exergonix's rights, duties and obligations regarding the Property under the Original
Agreement, as amended hereunder.

AR Whereas, Exergonix wishes to assign its rights, duties and obligations under the
Original Agreement to Westcott as provided for herein.

K. Whereas, City recognizes that in order to expedite development of the Property
and the surrounding area, it is in the City's best interest to approve and authorize the assignment
of Exergonix's rights under the Original Agreement to Westcoft.

L. Whereas, City recognizes that in order to reflect current market and other
conditions in the City for the development of the Propetty, it is in the City's best interest to
amend the Original Agreement and to restate Westcott's rights, duties and obligations under the
Original Agreement to reflect current conditions and circumstances.

M. In accordance with the terms and conditions set forth herein, Westcott proposes
to: (i) construct and develop a business park of approximately One Million (1,000,000) square
feet (the "Project") on the Property as generally depicted on the Site Plan attached hereto as
Exhibit B (the "Site Plan"); (ii) construct and develop all on-site and off-site public
infrastructure necessary to support development of the Propetty (the "Public Infrastructure"); and
(iii) guarantee construction of the Public Infrastructure and the Minimum Development — Phase [

by posting performance bonds or other surety in favor of the City as a condition of recording the
first plat of the Property.

N. Whereas, in order to implement this Amended Agreement, the Property must be
transferred and conveyed by Exergonix to Westcott,

0. Whereas, the Property is subject to the Original Option Agreement, as amended
by the First Amended Option which the parties agree to revise and modify to reflect the terms of
the Amended Agreement (the "Second Amended Option"). (The Original Option Agreement as
modified by the First Amended Option and Second Amended Option is referred to as the
"Amended Option."). A copy of the Second Amendment to Option Agreement is attached hereto
as Exhibit D.

P, In order to further the public purposes of economic development, job creation and
blight clearance, and the other public purposes considered by the City Council in determining to
proceed as provided herein, the City desires to enter into this Amended Agreement.

NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of which is
hereby acknowledged, the parties agree as follows:
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ARTICLE I - DEFINITIONS

I.1 Definitions, All capitalized words shall have the meanings ascribed to them in
this Section unless the context in which such words and terms are used clearly requires otherwise
or unless defined elsewhere in this Amended Agreement.

(a)  "Affiliate”, any person, entity or group of persons or entities in which any
owner or member of Westcott owns or controls five percent (5%) or more of the
ownership interests. As used herein, the term "control" means the possession, directly or
indirectly, of the power to direct or cause the direction of management and policies,
whether through the ownership of voting securities, by contract or otherwise.

(b)  "Amended Option," the Original Option, as amended by the First
Amended Option and the Second Amended Option.

(c) "City," the City of Lee's Summit, Missouri.
(d) "City Manager," the city manager of the City.
(e) "City Council," the governing body of the City.

& "Finance Director," the finance director of the City,

(2 "Hard Costs," the costs paid or incurred by Westcott: (i) to a contractor or
material supplier for labor, material and equipment, excluding all soft costs (soft costs
include but are not limited to, architectural and engineering costs, legal fees, permitting
costs and fees, financing fees, construction interest and operating expenses, leasing and
real estate commissions, advertising and promotion, and supervision) used for the
construction of the Project; (ii) to acquire furniture, fixtures and equipment utilized in the
Project; and (jii) for construction of infrastructure improvements within and adjacent to
the Property necessary for the operation of the Project. No amounts paid to an Affiliate
shall be considered Hard Costs.

(h) "Land Use Approvals,” those approvals required pursuant to the City's
zoning and subdivision regulations which are required for the construction of the Project.

i) "Legal Requirements," any applicable constitution, treaty, statute, rule,
regulation, ordinance, order, directive, code, interpretation, judgment, decree, injunction,
writ, determination, award, permit, license, authorization, directive, requirement or
decision of or agreement with or by any and all jurisdictions, entities, courts, boards,
agencies, commissions, offices, divisions, subdivisions, departments, bodies or
authorities of any nature whatsoever of any governmental unit (federal, state, county,
district, municipality, city or otherwise), whether now or hereafter in existence and
specifically including but not limited to all ordinances, rules and regulations of the City
of Lee's Summit, Missouri, such as zoning ordinances, subdivision ordinances, building

codes, property maintenance codes, and City's Design and Construction Manual
(Ordinance No. 3719).
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() "Minimum Development — Phase 1," 200,000 square feet of gross leasable
area, in one or more buildings, located on the Property. '

(k) "Minimum Development — Phase I Commencement Date," subject to the
provisions of Section 3.1(a)(1) below, August 15, 2017.

) "Minimum Development — Phase I Completion Date," subject to the
provisions of Section 3.1(a)(1) below, August 15, 2019.

(m) "Minimum Development — Phase 1 Guarantee," an escrow secured with
cash, a bond, an irrevocable letter of credit or other surety deposited with the City to
secure the completion of the Minimum Development — Phase [ by August 15, 2019. The
Minimum Development — Phase I Guarantee will be based upon the approved PMIX Plan
and reflect the estimated average costs to construct 200,000 s.f. of building within the
Project as reasonably agreed to by the parties. The Minimum Development — Phase I
Guarantee will at a minimum equal Five Million Dollars ($5,000,000). The Minimum
Development ~ Phase I Guarantee will be issued in favor of the City and may be called or
drawn down by the City if the Minimum Development — Phase | is not constructed by the
Minimum Development — Phase I Completion Date. The form of the Minimum
Development — Phase I Guarantee is subject to the reasonable approval of the City
Attorney and the Director of Finance and shall be filed with the Director of Finance as a
condition of recording the first plat of the Property.

(n)  "Minimum Development — Phase II," an additional 300,000 s.f. of gross
leasable area, in one or more buildings, located on the Property, over and above the
Minimum Development — Phase .

(0)  "Minimum Development - Phase Il Completion Date," subject to the
provisions of Section 3.1(a)(1) below, December 1, 2022,

(p)  '"Public Infrastructure," the public infrastructure both within the property
and offsite that is reasonably determined, through the PMIX zoning process and platting
of the Property, to be necessary to support development of the Project.

(@)  "Public Infrastructure Guarantee," an escrow secured with cash, a bond, an
irrevocable letter of credit or other surety deposited with the City to secure the
completion of the Public Infrastructure by December 1, 2022, The cost to construct the
Public Infrastructure and the amount of the Public Infrastructure Guarantee will be based
upon estimates acceptable to the Director of Public Works and reflect the infrastructure
needed to fully support the Preliminary PMIX Development Plan to be approved by the
City Council. The Public Infrastructure Guarantee will be issued in favor of the City and
may be called or drawn down by the City if the Public Infrastructure is not constructed by
the Public Infrastructure Completion Date. The form of the Public Infrastructure
Guarantee is subject to the reasonable approval of the City Attorney and the Director of
Finance and shall be filed with the Director of Finance as a condition of recording the
first plat of the Property.

(r) "Public Infrastructure Completion Date,” subject to the provisions of
Section 3.1(b) below, December 1, 2022.
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(s) "Sales Proceeds," the net sales proceeds due and owing to Westcott from
the sale of any portion of the Property to an Approved Transferee derived from

subtracting reasonable and standard closing costs actually paid by Westcott from the
gross sales price.

L2 Other Defined Terms. The following terms are defined in the Sections of this
Amended Agreement indicated below:

Term

"Action"

"Amended Option"

"Amended Option Termination”
"Approved Transferee"
"Development Report"

"Escrow Rights"

"Escrowed Sales Funds"
"Indemnified Parties/Party"

"Interest Rate"

"Minimum Development Completion Date"
"MMD"

"Percentage Payment”
"PMIX Submittal Date"
"Project"

"Property"

"Property Permitted Uses"
"Original Option Agreement"
"Original Option"

"Term"

"Termination Notice"

Article/Recital/Section

Article X, Section 10.3(b)
Recital B

Article IV, Section 4.2(a)
Article VII, Section 7.1
Article ITI, Section 3.4
Article V, Section 5.1
Article V, Section 5.1
Article X, Section 10.3(a)

Article VI, Section 6.4
Article [, Section 1.1(m) and (o)
Article VI, Section 6.4
Article V1, Section 6.3
Article I11, Section 3.1(c)(1)
Recital M

Recital A

Article IX, Section 9.1
Recital B

Recital B

Article I11, Section 3.2
Article ITI, Section 3.5

ARTICLE II - ASSIGNMENT OF PROJECT

IL1  Assignment. The parties hereby acknowledge and agree that, other than as
specifically set forth in this Amended Agreement, all rights, duties and obligations of Exergonix
under the Original Agreement are hereby assigned and conveyed to Westcott.
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112 Amendment of Obligations. Westcott's rights, duties and obligations as assigned

under the Original Agreement are amended and modified by the terms and provisions of this
Amended Agreement.

I3 Release and Discharge. Unless specifically set forth herein, Exergonix is hereby
released and discharged from any and all obligations arising under the Original Agreement.

ARTICLE III - DEVELOPMENT OF PROJECT

III.1 The Project. Westcott hereby agrees to develop and construct or cause the
development and construction of the Project subject to the terms and conditions hereinafter
provided. The performance of all activities by Westcott hereunder shall be as an independent
contractor and not as an agent of the City, except as otherwise specifically provided herein.

(a) Minimum Development. In order to satisfy its obligations to construct the
Project, Westcott must: (i) commence construction of the Minimum Development —
Phase I by August 15, 2017, the Minimum Development — Phase ] Commencement Date
and complete construction thereon by August 15, 2019, (the "Minimum Development —
Phase I Completion Date"); and (ii) complete construction of the Minimum Development
— Phase II by December 1, 2022 the "Minimum Development - Phase II Completion
Date”} (the Minimum Development — Phase I and the Minimum Development — Phase 11
are collectively referred to as the "Minimum Development").

(b)  Public Infrastructure. In order to satisfy its obligation under the Amended
Agreement, Westcott has agreed to complete construction of the Public Infrastructure by
December 1, 2022, the Public Infrastructure Completion Date. In order to place the City
in a position of assurance and financially guarantee that the Public Infrastructure is
completed, Westcott has agreed to provide the Public Infrastructure Guarantee. The cost
to construct the Public Infrastructure and the amount of the Public Infrastructure
Guarantee will be based upon estimates acceptable to the Director of Public Works and
reflect the infrastructure needed to fully support the Preliminary PMIX Development
Plan to be approved by the City Council. The Public Infrastructure Guarantee shall be
provided as a condition of recording the first final plat of the Property.

{c) Minimum Development — Phase I Guarantee. In order to satisfy its
obligation under the Amended Agreement, Westcott has agreed to complete construction

of the Minimum Development — Phase I by August 15,2019, the Minimum Development
~ Phase I Completion Date. In order to place the Cily in a position of assurance and
financially guarantee that the Minimum Development — Phase I is completed, Westcott
has agreed to provide the Minimum Development — Phase I Guarantee. The Minimum
Development — Phase 1 Guarantee will be issued for at least Five Million Dollars
($5,000,000) or such higher amount based upon estimates acceptable to the parties to
reflect the average estimated cost to build 200,000 s.f. of building as depicted on the
Preliminary PMIX Development Plan to be approved by the City Council. The Minimum
Development — Phase I Guarantee shall be provided as a condition of recording the first
final plat of the Property.

(d)  Additional Obligations. In addition to Westcott's obligation to commence
construction of the Minimum Development — Phase I by the Minimum Development —
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Phase I Commencement Date and construct the Public Infrastructure by the Public

Infrastructure Completion Date, in order to satisfy its obligations under this Amended
Agreement, Westcott agrees to:

(D submit an application to rezone the Property to a PMIX zoning
classification, including the submittal of design guidelines for consideration by
the City on or before September 1, 2016 (the "PMIX Submittal Date"). The
PMIX Submittal Date deadline may be extended by the City Manager or his
designee in the event that the anticipated South 291 Corridor planning process is
not concluded on or before July 1, 2016. In the event the PMIX Submittal Date is
extended by the City Manager, the Minimum Development — Phase I
Commencement Date, the Minimum Development — Phase 1 Completion Date
and the Public Infrastructure Completion Date shall automatically be extended for
the same amount of time.

(2)  As part of the development of the PMIX Preliminary Development
Plan, Westcott shall work with the City to determine the appropriate location for
the siting of an EMS/fire facility within the Project (the "EMS/Fire Station
Property"). Subsequent to the approval of the PMIX Preliminary Development
Plan by the City Council and within thirty (30} days of being requested to do so,
Westcott agrees to dedicate the EMS/Fire Station Property to the City at no cost.

IIL.2 Term. This Amended Agreement is effective as of the Effective Date and shall
continue until the earlier to occur of (i) the date the Amended Option is exercised by the City, or

(ii) the date of the issuance by the City of the Termination Notice, as described in Seetion 3.5
(the "Term").

IIL.3 Restrictions on Encumbrances. Prior to the release of the Amended Option,
neither Exergonix nor Westcott shall create or incur or permit to be created or incurred or to exist
any mortgage, lien, security interest, charge or encumbrance upon the Property, or any part
thereof, except as otherwise set forth herein. Notice is hereby given that any lien granted during
the Term upon any portion of the Property that has not been released from the Amended Option
shall be subject and subordinate to all rights, titles and interests created pursuant to the Amended
Option, and no such lien shall encumber or affect the interest of any purchaser of the Property or
any part thereof pursuant to the Amended Option or any successor or assign of any purchaser of
the Property or any part thereof pursuant to the Amended Option. This restriction will terminate
upon release of the Amended Option by the City. Notwithstanding the foregoing, with the
consent of the City, which shall not unreasonably be withheld and which may be given by the
City Manager or his designee, Westcott may encumber individual platted lots within the Property
upon which the Minimum Development or portions thereof are being constructed for purposes of

obtaining construction and permanent financing specifically related to such construction and
development.
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III4  Reporting Requirements. Within one hundred twenty (120) days after the
Effective Date, Westcott shall submit to City a report ("Development Report") updating the City
as to the status of: (i) the PMIX application referred to in Section 3.1(b}(2) above; and (ii)
acquisition of any land adjacent to the Property.

HL5 Termination of Agreement. When the City determines that the Minimum
Development and the Public Infrastructure have been built on or prior to the Minimum

Development — Phase 1I Completion Date and the Public Infrastructure Completion Date, and
that as of the date of the request, Westcott has complied with and performed all of its covenants
and agreements set forth in this Amended Agreement, then the City will execute a notice, in
recordable form, of satisfaction of the Minimum Development and construction of the Public
Infrastructure and a notice of termination of this Amended Agreement (the "Termination
Notice"). If the City determines that the Minimum Development and the Public Infrastructure
are not otherwise in compliance with this Amended Agreement or has not performed all of its
covenants and agreements set forth herein, then the city shall not issue the Termination Notice
and shall specify in writing the reason or reasons for withholding its certification. Upon the
request of Westcott, the City Council shall hold a hearing at which Westcott may present its
evidence directly to the City Council for approval.

ARTICLE IV - OPTION TO PURCHASE

IV1  Option. The City, Exergonix and Westcott hereby acknowledge and agree,
without limiting any other term or provision set forth in the Amended Option, that the Amended
Option is in full force and effect. The Amended Option may be exercised in the following
circumstances:

(@) If Westcott fails to commence construction of the Minimum Development
— Phase I on or before the Minimum Development — Phase I Commencement Date;

(b)  If Westcott fails to complete construction of the Minimum Development —
Phase I on or before the Minimum Development — Phase I Completion Date;

(c)  If Westcott fails to complete construction of the Minimum Development —
Phase IT on or before the Minimum Development — Phase IT Completion Date.

(d)  If Westcott fails to complete construction of the Public Infrastructure on or
before the Public Infrastructure Completion Date.

In addition to and not in limitation of the City's other rights and remedies contained
herein, or at law or in equity, the City may, as to that portion of the Property which is still
subject to the Amended Option, exercise the Amended Option on or within ten (10) years
after the Minimum Development - Phase II Completion Date.

IV.2  Release of Amended Option,

(@  If on or before the Minimum Development — Phase II Completion Date
Westcott has achieved or caused the achievement of the Minimum Development and if on
or before the Public Infrastructure Completion Date the Public Infrastructure has been
built and accepted by City pursuant to the City Code, and City has confirmed such
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achievement and issued the Termination Notice as described in Section 3.5, then the City
will execute a notice, in recordable form, releasing the Amended Option as to all of the

Property then remaining subject to the Amended Option ("Amended Option
Termination™).

(b)  If on or before the Minimum Development — Phase II Completion Date
Westcott sells a portion of the Property to an Approved Transferee (as defined herein),
and all of the requirements set forth in Article VIII hereof have been met and satisfied,
then the City will release the Amended Option as to the affected portion of the Property.

ARTICLE V - ESCROW ACCOUNT

V.1  Escrowed Sales Funds. Upon any approved sale or other transfer to an
Approved Transferee, Westcott will cause all Sales Proceeds to be disbursed, pursuant to a
settlement statement reviewed in advance by the City, directly to the City by wire transfer;
provided, however, that if the City determines that the net amount due to Westcott, as set forth in
the settlement statement, includes reductions that are not reasonable and standard closing costs
actually paid by Westcott, or that any such reductions are in violation of the terms of this
Amended Agreement, then City shall not release the Amended Option pending resolution of such
determination in a manner acceptable to City. City's right to receive and hold all Sales Proceeds
collected as a result of a sale of any portion of the Property to an Approved Transferce is referred
to herein as the "Escrow Rights". City will hold the Sales Proceeds and any interest earned
therein in a City-owned escrow account at UMB Bank (the "Escrowed Sales Funds") for the
benefit of Westcott, subject to the terms of this Amended Agreement under Section 5.2 below.

V.2 Use of Escrowed Sales Funds. The Escrowed Sales Funds shall be held and
disbursed as follows:

(a)  Prior o Minimum Development Completion Date.

) Prior to the Minimum Development Completion Date and subject
to the City's review and approval as provided in Subsection (i) below, the
Escrowed Sales Funds may only be used by Westcott to directly fund Hard Costs
incurred, provided that Westcott receives no other compensation for such payment
of Hard Costs from any third party, including in the form of increased rent or
purchase price. If Westcott does receive any compensation for such payment of

Hard Costs from any third party, such payment must be put into the Escrowed
Sales Funds.

(i)  Reimbursement From Escrowed Sales Fund. The City must
approve all disbursements of the Escrowed Sales Funds. All Hard Costs for
which reimbursement is requested out of the Escrowed Sales Funds must be
submitted within 60 days after they are incurred. Westcott must provide evidence
of the payment of Hard Costs providing the City with the following information:

(A) Copies of paid invoices, cancelled checks, receipts and

such other supporting documentation as the City shall require, all
evidencing that Westcott paid the Hard Costs;
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(B) Lien waivers from applicable contractors and sub-
contractors; and

(C)  Such other documentation and evidence as the City may
reasonably request to confirm that the Escrowed Sales Funds will be used
to directly fund or reimburse Westcott for a Hard Cost.

The City will have thirty (30) days to review each request for reimbursement of
the Escrowed Sales Funds. If City, pursuant to its review of the materials
submitted, determines that any portion of the request for reimbursement should
not be approved, it shall promptly state the reasons for such disapproval. Westcott
will either submit additional information sufficient to respond to the City's
disapproval or Westcott may appeal any disapproval to the City Council for
approval.  Should City fail to approve, disapprove, or request additional
information within such thirty (30) day period, the reimbursement request will be
deemed approved by City.

(b) After the Minimum Development Completion Date.

(i) If Westcott has achieved or caused to be achieved the Minimum
Development by the Minimum Development Completion Date, and City has
issued the Termination Notice, all remaining Escrowed Sales Funds will be
distributed to Westcott.

(i)  If Westcott fails to achieve or cause to be achieved the Minimum
Development in accordance with the terms and provisions of this Amended
Agreement by the Minimum Development Completion Date, all remaining
Escrowed Sales Funds shall be distributed to the City as provided in Article VIT
herein.

ARTICLE VI - FAILURE TO ACHIEVE OBJECTIVES

If Westcott fails to build or cause to be built the Minimum Development — Phase I, the Minimum
Development — Phase 11, or the Public Infrastructure pursnant to the terms of Sections 3.1(a) and
3.1(b} above, City shall have the following rights and remedies.

VL1 Public Infrastructure Guarantee. If Westcott fails to build or cause to be built
the Public Infrastructure prior to the Public Infrastructure Completion Date, City may, at its sole
discretion, call upon the Public Infrastructure Guarantee and utilize the Public Infrastructure
Guarantee to complete construction of the Public Infrastructure,

V1.2 Minimum Development — Phase I Guarantee. If Westcott fails to build or
cause to be built the Minimum Development ~ Phase I by the Minimum Development — Phase 1
Completion Date, City may, at its sole discretion, call upon the Minimum Development — Phase 1
Guarantee in order to construct the Minimum Development - Phase I upon the Property under
such terms and conditions as City establishes in its sole discretion.

V1.3 Exercise of Option. As described in the Amended Option, City may exercise the
Amended Option upon failure by Westcott to build or cause to be built the Minimum

{32956 / 68068; 699424.5 3 10



Development — Phase [ by the Minimum Development — Phase ] Completion Date, the Minimum
Development — Phase Il by the Minimum Development — Phase II Completion Date, and the
Public Infrastructure by the Public Infrastructure Completion Date.

VL4 Use of Escrowed Sales Funds. In addition to the right to exercise the Amended
Option, if Westcott fails to achieve its obligations with respect to the Minimum Development —
Phase I and the Minimum Development — Phase II as described in Section 3.1(a) above before
the Minimum Development Completion Dates, the balance of the Escrowed Sales Funds will
immediately become the property of the City and Westcott will have no further interest, claim to
or right or title in the Escrowed Sales Funds.

VLS Percentage Payment. In addition to the City's right to exercise the Amended
Option and the ability to receive and retain the Escrowed Sales Funds, if Westcott fails to achieve
the Minimum Development before the Minimum Development Completion Date, Westcott will
pay to City an amount equal to $1,405,280 multiplicd by a fraction, the numerator of which is the
amount of the Minimum Development that Westcott failed to construct by the Minimum
Development Completion Date and the denominator of which is 500,000 s.f, together with
interest at the Interest Rate (defined herein) (such payment shall be referred to as the "Percentage
Payment"). Interest on the Percentage Payment shall begin to accrue on the Effective Date of the

Option Agreement and run through the date that Westcott submits the Percentage Payment to the
City.

V1.6 Interest Rate. For purposes of this Article, "Interest Rate" shall mean a rate
equal to the rate set forth for a five (5) year maturity in the A scale number "92" as quoted in the
Municipal Market Digest of interest rates ("MMD"™) scale in the Wall Street Journal. The rate
will be adjusted annually on May 1 at the then-current five (5) year rate.

VL7 Example. For purposes of example only, if it is assumed that Westcott failed to
complete the Minimum Development before the Minimum Development Completion Date, but
Westcott (i) built 100,000 s.f. of development, and (ii) sold a portion of the Property with Sales
Proceeds equal to $1,000,000 and did not utilize any of the Escrow Sales Fund to pay for Hard
Costs, after the Minimum Development Phase II Completion Date the City can (x) exercise the
Amended Option and purchase the remaining Property subject to the Amended Option, (y) retain
the $1,000,000 Sales Proceeds (i.e. the Escrow Sales Fund), and (z) require Westcott to pay
$281,056 (derived by multiplying $1,405,280 X (100,000/500,0000)), plus interest at the Interest
Rate upon such $281,056 from the Effective Date of the Option Agreement and run through the
date that Westcott submits the Percentage Payment to the City.

ARTICLE VII - CITY APPROVAL OF TRANSFERS

VIL1 City Approval of Transfer and Transferee. Other than the transfer to Westcott
or a Westcott related entity, which is specifically approved, no sale, transfer, lease, or other
conveyance of any portion of the Property may be made except with the prior written approval of
City. City's right of approval of any transfer shall be in force until the recording of the
Termination Notice. Without limiting the generality of the foregoing, City will require that any
proposed transferee:

(a) provide a detailed financing plan (reasonably acceptable to the City)
detailing all sources and uses {including a listing of costs with reasonable specificity)
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necessary to develop the proposed project, and proof to the City's satisfaction that all
necessary debt and equity is committed and available to develop the proposed project;

(b)  provide proof that such proposed transferee is an unrelated third party and
that the terms of the transaction between the proposed transferee and Westcott arc arms-
length and at market price;

(c)  provide evidence of submission for approval by the City of all zoning,
platting, and land use matters and plans required by law, including the City’s Unified
Development Ordinance, for the development of that portion of the Property that is
proposed to be transferred to the proposed transferee;

(d)  provide for the City's reasonable approval (i) the schematic design
drawings, (ii) the design development drawings; and (iii)} the architectural design
materials including the quality and types of exterior finish for the proposed project. City
shall have twenty-one (21) days from submittal to issue its approval, or in the case
approval is not given, the detailed reasons in writing for not granting approval; and

(¢)  has received approval by City or in City's sole determination is reasonably
likely to receive approval of all required Land Use Approvals for the proposed project.

City may require that any transferee demonstrate to City's reasonable satisfaction that it
has sufficient financial, management, property ownership and operation capabilities, and
that it is interested in the long-term viability of the Project. The City will provide notice
to Westcott and the proposed transferee when the City has received all the required
information for the City's review. Once the City has received all the required information
from the proposed transferee, City shall exercise its right to approve or deny any
proposed sale or transfer within forty-five (45) days from the date of the City's notice of
receipt. A City-approved transferee is referred to herein as an "Approved Transferee".

ARTICLE VIII - DEVELOPMENT OF THE PROPERTY

VIIL1 Development of the Property. Until the Minimum Development has been built
in connection with the development of any portion of the Property, if this Amended Agreement
and the Amended Option are still in effect, Westcoft must request the release of the Amended

Option by the City for any portion of the Property. In order for the City to approve the request,
Westcott must:

(a) provide a detailed financing plan (reasonably acceptable to the City)
detailing all sources and uses (including a listing of costs with reasonable specificity)
necessary to develop the proposed project, and proof to the City's satisfaction that all
necessary debt and equity is committed and available to develop the proposed project;

(b)  submit plans for approval by the City of all zoning, platting, and land use

matters and plans required by law, including the City’s Unified Development Ordinance,
for the development of the Property;
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(¢)  have received approval by City or in City's sole determination is
reasonably likely to receive approval of all required Land Use Approvals for development
of the Property for the proposed project;

(d)  provide for the City's reasonable approval (i) the schematic design
drawings, (ii} the design development drawings; and (iii) the architectural design
materials including the quality and types of exterior finish for the proposed project. City

- shall have twenty-one (21) days from submittal to issue its approval, or in the case
approval is not given, the detailed reasons in writing for not granting approval; and

(¢)  provide a fully-executed construction contract for construction of the
proposed project. Such contract should contain a guaranteed maximum price consistent
with the City-approved financing plan.

The City will provide notice to Westcott when the City has received all the required information
for the City's review. Once the City has received all the required information, City shall
complete its review to confirm compliance with terms of this Amended Agreement within forty-
five (45) days from the date of the City's notice of receipt, and if the proposed project complies
with the terms of this Amended Agreement, the City will release the Amended Option as to the
Property.

VIIL2 Quality Jobs. In order to promote the economic development goals and
objectives of the City and further the public benefits promoted by the this Amended Agreement,
Westcott, during the term of this Amended Agreement, shail use commercially reasonable efforts
to develop the Property in such a way as to attract Quality Jobs.

VIL3 Right of Way Dedication. It is understood and agreed between the parties that
the City and the Missouri Department of Transportation are in the process of acquiring right-of-
way for the realignment and reconstruction of the intersection of M291 and US Highway 50 near
the Property ( the "291 South Improvements.”) It is understood that Westcott, and Exergonix, to
the extent it may still own the Property, shall dedicate such reasonable right-of-way and
permanent and temporary easements from the Property necessary to complete the construction of
the 291 South Improvements on or attendant to the Property (the "Property ROW Dedication.")
The parties further agree that no compensation of any kind will be paid by the City or the
Missouri Department of Transportation for the Property ROW Dedication.

ARTICLE IX - USE RESTRICTIONS

IX.1 Permitted Uses. In addition to the other provisions and restrictions contained in
this Amended Agreement, the Property may only be used for such uses that are permitted under
zoning Districts PI and PMIX as of the Effective Date and as otherwise permitted by the Land
Use Approvals (the "Propetty Permitted Uses"). The City acknowledges that Westcott has the
right o request other uses for the Property on a case-by-case basis, subject to the review and

approval of the City Council, which approval may be given in the sole and subjective discretion
of the City Council.
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IX.2  Pre-Approved Uses. A list of uses pre-approved by the City Council is attached
hereto as Exhibit C, and incorporated herein by reference.

ARTICLE X - MISCELLANEOUS

X.1  Compliance with Laws. Subject to Westcott's rights to contest the same in any
manner permitted by law, Westcott, its officers, directors and principals, successors and assigns,
and Approved Transferees, at their sole cost and expense, shall comply in every respect with all
Legal Requirements, ordinances, rules and regulations of all federal, state, county and municipal
governments, agencies, bureaus or instrumentalities thereof now in force or which may be
enacted hereafier which pertain to the development, construction, ownership, occupancy, use and
operation of the Project and the Property, specifically including, if required under State law, the

payment of workers at the "prevailing hourly rate of wages", as such term is defined in Mo. Rev.
Stat. § 290.210(5).

X.2 Notice. Any notice, request, consent or communication under this Amended
Agreement will be effective only if it is in writing and personally delivered or sent by a
nationally recognized overnight delivery service, with delivery confirmed, addressed as follows:

If to the City:

Name: With Copy To:

Stephen Arbo, City Manager Brian Head, City Attorney

The City of Lee's Summit, Missouri The City of Lee's Summit, Missouri
City Hall City Hall

220 SE Green Street 220 SE Green Street

Lee's Summit, Missouri 64063 Lee's Summit, Missouri 64063

If to Exergonix:

Name: With Copy To:

Don Nissanka, President/CEOQ Kenneth E. Barnes, Esq.

Exergonix, Inc. Bames Law Firm

4201 NE Lakewood Way 919 W. 47" Street

Lee's Summit, Missouri 64064 Kansas City, MO 64112

If to Westcott:

Name: With Copy To:

Steve Singh Aaron March, Esq.

Westcott [nvestment Group, LLC White Goss,

P.O. Box 3102 a Professional Corporation

San Rafael, CA 94912 4510 Belleview Suite 300
Kansas City, Mo 64111

or such other persons and/or addresses as are furnished in writing by any party to the other party,
and will be deemed to have been given, if delivered personally, upon its delivery, and if via
nationally recognized ovetnight delivery service, with delivery confirmed, upon the 1* business
day following deposit with such delivery service.
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X.3 Indemnification.

(a) Westcott shall indemnify, protect, defend and hold the City and its officers,
agents, employees, elected officials and attorneys, each in their official and individual
capacities, now or previously holding office (collectively, the "Indemnified Parties" or,
individually, an "Indemnified Party") harmless from and against any and all claims,
demands, liabilities and costs, including reasonable atiorneys' fees, costs and expenses,
arising from damage or injury, actual or claimed, of whatsoever kind or character
(including consequential and punitive damages), to persons or property occurring or
allegedly occurring (i} on or about the Property, or (ii) as a result of any acts or omissions
of Westcott, its constituent members or partners, their employees, agents, independent
contractors, licensees, invitees or others acting by, through or under such indemnifying
parties, in connection with its or their activities conducted pursuant to this Amended
Agreement, (iii) in connection with the ownership, use or occupancy and development or
redevelopment of the Property or a portion thereof, or (iv) as a result of a challenge to the
terms of this Amended Agreement or the legality thereof, except to the extent such

claims, demands, liabilities and costs were caused by the City's negligent or intentional
acts or omissions.

(bp) In the event amy suit, action, investigation, claim or proceeding
(collectively, an "Action") is begun or made as a result of which Westcott may become
obligated to one or more of the Indemnified Parties hereunder, the Indemnified Party
shall give prompt notice to Westcott of the occurrence of such event, but the failure to
notify Westcott will not relieve Westcott of any liability that it may have to an
Indemnified Party. After receipt of such notice, Westcott may elect to defend, contest or
otherwise protect the Indemnified Party against any such Action, at the cost and expense
of Westcott, utilizing counsel approved by the Indemnified Party. The Indemnified Party
shall have the right, but not the obligation, to participate, at the Indemnified Party's own
cost and expense, in the defense thereof by counsel of the Indemnified Party's choice. In
the event that Westcott shall fail timely to defend, contest or otherwise protect an
Indemnified Party against such Action, the Indemnified Party shall have the right to do
so, and (if such defense is undertaken by the Indemnified Party after notice to Westcott
asserting Westcott's failure to timely defend, contest or otherwise protect against such
Action), the Indemnified Party may submit any bills for fees and costs received from its
counsel to Westcott for payment and, within thirty (30) business days after such
submission, Westcott shall transfer to the Indemnified Party sufficient funds to pay such
bills. Westcott acknowledges that such bills may be redacted to delete any information
which would constitute attorney-client communication or attorney work product.

(c)  An Indemnified Party shall submit to Westcott any settlement proposal
that the Indemnified Party shall receive. Westcott shall be liable for the payment of any
amounts paid in settlement of any Action to the extent that Westcott consents to such
settlement. Neither Westcott nor the Indemnified Party will unreasonably withhold its
consent to a proposed settlement.

{d)  Westcott expressly confirms and agrees that it has provided this
indemnification and assumes the obligations under this Amended Agreement imposed
upon Westcott in order to induce City to enter into this Amended Agreement. To the
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fullest extent permitted by law, an Indemnified Party shall have the right to maintain an
action in any court of competent jurisdiction to enforce and/or to recover damages for
breach of the rights to indemnification created by, or provided pursuant to, this Amended
Agreement, and the right to apply any deposit or other funds submitted by Westcott to the
Indemnified Party in payment of the damages suffered by it, as is necessary to protect the
Indemnified Party from loss. If such court action is successful, the Indemnified Party
shall be reimbursed by Westcott for all fees and expenses (including attorneys' fees)
actually and reasonably incurred in connection with such action (including, without
limitation, the investigation, defense, settlement or appeal of such action).

()  The right to indemnification set forth in this Amended Agreement shall
survive the termination of this Amended Agreement.

X.4 Breach-Compliance.

(@  If Westcott or City does not comply with provisions of this Amended
Agreement, within the time limits and in the manner for the completion of the Project as
therein stated, except for any extensions or waivers described herein, in that Westcott or
City shall do, permit to be done, or fail or omit to do, or shall be about so to do, permit to
be done, or fail or omit to have done, anything contrary to or required of it by this
Amended Agreement, and if, within thirty (30) days after notice of such default by the
nondefaulting party to the defaulting party, the defaulting party shall not have cured such
default or commenced such cure and be diligently pursuing the same if such cure would
reasonably take longer than said thirty (30) day period (but in any event if the defaulting
party shall not have cured such default within one hundred twenty (120) days), then the
nondefaulting party may institute such proceedings as may be necessary in its opinion to
cure the default including, but not limited to, proceedings to compel specific performance
by the party in default of its obligations and the right to apply any deposit or other funds
submitted by Westcott to City in payment of the damages suffered by it, the right to
withhold or apply funds from the Escrowed Sales Fund to such extent as is necessary to
protect City from loss or to ensure that the Project is fully and successfully implemented
in a timely fashion.

(b)  If any action is instituted by either party hereunder, the nonprevailing
party in such action shall pay any and all costs, fees and expenses, including attorneys'
fees incurred by the prevailing party in enforcing this Amended Agreement.

(¢c)  The rights and remedies of the parties to this Amended Agreement,
whether provided by law or by this Amended Agreement, shall be cumulative and the
exercise by either party of any one or more of such remedies shall not preclude the
exercise by it, at the same or different times, of any other remedies for the same default or
breach. No waiver made by either party shall apply to obligations beyond those
expressly waived.

(d)  Westcott (for itself and its successors and assigns, and for all other persons
who are or who shall become liable, by express or implied assumption or otherwise, upon
or subject to any obligation or burden under this Amended Agreement), waives to the
fullest extent permitted by law and equity all claims or defenses otherwise available on
the ground of being or having become a surety or guarantor, whether by agreement or
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operation of law. This waiver includes, but is not limited to, all claims and defenses
based upon extensions of time, indulgence or modification of terms of Agreement.

(e) Any delay by either party in instituting or prosecuting any such actions or
proceedings or otherwise asserting its rights under this paragraph shall not operate as a
waiver of such rights or limit them in any way. No waiver in fact made by either party of
any specific default by the other party shall be considered or treated as a waiver of the
rights with respect to any other defaults, or with respect, to the particular default except
to the extent specifically waived.

() Notwithstanding anything to the contrary herein, Westcott agrees that in
the event of any default by City under this Amended Agreement, it will not bring any
action or suit to recover damages against City or any officer, director, commissioner,
member, employee, or agent of any of them, except that this Section shall not be prevent
the award of aftorneys' fees in the event of a default by City under this Amended
Agreement. Actions brought in equity or which otherwise do not seek to recover
damages are not precluded by this Section.

X.5 Assignment. This Amended Agreement may only be assigned with the express
approval of the parties.

X.6  Modification. The terms, conditions, and provisions of this Amended Agreement
can be neither modified nor eliminated except in writing and by mutual agreement between the
City and Westcott. Any modification to this Amended Agreement as approved shall be attached
hereto and incorporated herein by reference.

X.7 Recording. Upon full execution by City and Westcott, this Amended Agreement
shall be recorded by City, at Westcott's expense, in the Office of the Recorder of Deeds for
Jackson County, in Independence, Missouri.

X.8 Binding Effect. This Amended Agreement will bind and, except as specifically
provided herein, will inure to the benefit of the respective successors and permitted assigns, as
applicable, of the parties hereto. The provisions of this Amended Agreement shall be covenants
running with the land and shall remain in effect for the duration of the Term. They shall be
binding, to the fullest extent permitted by law and equity, for the benefit and in favor of, and be
enforceable by the parties, against each other and their respective successors and assigns, and
every successor in interest to the subject Property, or any part of it or any interest in it and any
party in possession or occupancy of the Property or any part thereof.

X.9  Governing Law. This Amended Agreement is governed by and is to be construed
and determined in accordance with the laws of the State of Missouri without reference to its
choice of law provisions.

X.10 Time and Performance are of the Essence. Time and exact performance are of
the essence of this Amended Agreement.

X.11 [Entire Agreement; Controlling Documents. This Amended Agreement and the
Amended Option constitute the entire agreement between the parties hereto with respect to the
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subject matter hereof. In the event of a discrepancy between this Amended Agreement and the
Amended Option, the Amended Option shall contro].

X.12 Counterparts. This Amended Agreement may be executed in two or more

counterparts, each of which will be deemed an original, but all of which together will constitute
one and the same instrument.

X.13 No Third Party Beneficiaries. Nothing in this Amended Agreement, express or
implied, is intended to confer upon any party other than the parties hereto or their respective

successors and permitted assigns any rights, remedies, obligations, or liabilities under or by
reason of this Amended Agreement.

X.14 Acknowledgement. Westcott agrees that the City has not made, and does not
make, any representation or warranty to Westcott about the tax treatment or implications of the
transactions contemplated in this Amended Agreement, or with respect to any other matter
relating to this Amended Agreement or the conduct or handling of the transactions contemplated
herein. Westcott agrees that it has made an independent decision to enter into this Amended
Agreement, without reliance on any representation, warranty, covenant or undertaking by the
City, whether written or oral, explicit or implicit, except to the extent expressly set forth in this
Amended Agreement,

X.15 City's Legislative Authority. Notwithstanding any other provisions in this
Amended Agreement, nothing herein shall be deemed to usurp the governmental authority or
police powers of the City or to limit the legislative discretion of the City Council, and no action
by the City Council in exercising its legislative authority, including without limitation any
decision to approve the satisfaction of any conditions precedent hereunder, shall be a default
under this Amended Agreement. '

X.16 Subject to Appropriation. If and to the extent that any covenant, agreement or
obligation of the City hereunder requires the payment by the City of any monies that have not, as
of the Effective Date, been appropriated by the City Council of the City, then City's obligation to
pay such montes hereunder shall be subject to the passage of an ordinance by the City Council
appropriating such monies for payment hereunder.
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The parties have executed this Amended Agreement on the date first above written.

THE CITY OF LEE'S SUMMIT, MISSOURI

d
g /7/ f‘f;
/C"C;/ "Clil~—
Name SAeren L. A J~

Title: { 7[ /e, g
/ o

EXERGONIX, [NC./,
Vi 74)\45* E 4 S
Naﬁe D /S 44
Title: PREND ENT /_Z LE?

WESTCOTT INVESTMENT GROUP, LLC

Vil ad 9

Roh’ei{ . f)unh T;ustf:t Ior Wesicott
Investment Group, LLC
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The parties have executed this Amended Agreement on the date first above written.
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THE CITY OF LEE'S SUMMIT, MISSOURI

y 4

§ /
By: [,/ L—\g//%/
Name: __57{»/41.5 A Kals
Title: £ /.V"/\« /J/'T(f.,u;?’-'

e

[

EXERGONIX, INC.

By:

Name:
Title:

WESTCOTT INVESTMENT GROUP, LLC

By: e

Robert C. Dunn, Trustee for Westcott
Investment Group, LLC
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EXHIBIT A
TO AMENDED AGREEMENT

Legal Description of Property
PARCEL 1:

ALL THAT PART OF THE SOUTHWEST QUARTER OF SECTION 8, TOWNSHIP 47,

RANGE 31, IN LEE’S SUMMIT, JACKSON COUNTY, MISSOURI, DESCRIBED AS
FOLLOWS:

COMMENCING AT THE SOUTHEAST CORNER OF SAID SOUTHWEST QUARTER:
THENCE NORTH 02°-22-03" EAST ALONG THE EAST LINE OF SAID QUARTER
SECTION, A DISTANCE OF 19.34 FEET TO THE SOUTHWESTERLY RIGHT OF WAY
LINE OF THE UNION PACIFIC RAILROAD AS NOW ESTABLISHED; THENCE NORTH
29°-25'-41" WEST ALONG SAID SOUTHWESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 153.40 FEET TO THE TRUE POINT OF BEGINNING OF THE TRACT OF
LAND TO BE HEREIN DESCRIBED; THENCE SOUTH 83°-24'-46" WEST, A DISTANCE
OF 656.73 FEET; THENCE NORTH 87°-49'-44" WEST, A DISTANCE OF 312.64 FEET;
THENCE NORTH 02°-58'-23" EAST, A DISTANCE OF 678.03 FEET; THENCE NORTH
87°-01'-37" WEST, A DISTANCE OF 1019.79 FEET TO A POINT ON THE EAST RIGHT OF
WAY LINE OF MISSOURI STATE HIGHWAY NO. 291, AS NOW ESTABLISHED,;
THENCE NORTH 06°-06'-41" WEST ALONG SAID RIGHT OF WAY LINE, A DISTANCE
OF 144.99 FEET,; THENCE NORTH 07°-51'-41" WEST CONTINUING ALONG SAID
RIGHT OF WAY LINE, A DISTANCE OF 549.47 FEET, THENCE SOUTH 87°-49'-3¢0"
EAST DEPARTING SAID RIGHT OF WAY LINE, A DISTANCE OF 1303.12 FEET TO A
POINT ON SAID SOUTHWESTERLY RIGHT OF WAY LINE OF THE UNION PACIFIC
RAILROAD; THENCE SOUTH 29°-25'-41" EAST ALONG SAID RIGHT OF WAY LINE, A
DISTANCE OF 1498.93 FEET TO THE POINT OF BEGINNING. CONTAINING 1,524,252
SQUARE FEET, OR 34.992 ACRES, MORE OR LESS.

PARCEL 2:

ALL THAT PART OF THE NORTHWEST QUARTER, AND ALL THAT PART OF THE
NORTHEAST QUARTER OF SECTION 17, TOWNSHIP 47, RANGE 31, IN LEE’S
SUMMIT, JACKSON COUNTY, MISSOURI, DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF SAID NORTHEAST QUARTER:
THENCE SOUTH 87°-53-51" EAST, ALONG THE NORTH LINE OF SAID NORTHEAST
QUARTER, A DISTANCE OF 11.96 FEET, TO THE SOUTHWESTERLY RIGHT OF WAY
LINE OF THE UNION PACIFIC RAILROAD, AS NOW ESTABLISHED; THENCE SOUTH
29°-25'-41" EAST, ALONG SAID SOUTHWESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 223.09 FEET, TO THE TRUE POINT OF BEGINNING OF THE TRACT OF
LAND TO BE HEREIN DESCRIBED; THENCE SOUTH 29°-25'-41" EAST, A DISTANCE
OF 1323.59 FEET, TO A POINT IN THE SOUTH LINE OF THE NORTHWEST QUARTER
OF SAID NORTHEAST QUARTER; THENCE NORTH 87°-32'-55" WEST, ALONG SAID
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SOUTH LINE, A DISTANCE OF 832.35 FEET, TO THE SOUTHWEST CORNER OF SAID
NORTHWEST QUARTER OF THE NORTHEAST QUARTER; THENCE NORTH 2°-36'-20"
EAST, ALONG THE EAST LINE SAID NORTHWEST QUARTER AND ALONG THE
EAST LINE OF MADDOX ACRES, A SUBDIVISION, A DISTANCE OF 358.00 FEET, TO
THE NORTHEAST CORNER OF LOT 12 OF SAID SUBDIVISION; THENCE NORTH 87°-
49'-43" WEST, ALONG THE NORTH LINE OF SAID SUBDIVISION, A DISTANCE OF
1507.48 FEET, TO A POINT ON THE EAST RIGHT OF WAY LINE OF MISSOURI STATE
HIGHWAY NO. 291, AS NOW ESTABLISHED; THENCE NORTHWESTERLY ALONG
SAID RIGHT OF WAY LINE ALONG A CURVE TO THE LEFT HAVING A RADIUS OF
2416.83 FEET, A CHORD BEARING OF NORTH 26°-20'-38" WEST, A CENTRAL ANGLE
OF 1°-18'-57", AN ARC LENGTH OF 55.50 FEET; THENCE NORTH 27°-00'-06" WEST,
CONTINUING ALONG SAID RIGHT OF WAY LINE, A DISTANCE OF 256.79 FEET;
THENCE NORTH 26°-49'-41" WEST, CONTINUING ALONG SAID RIGHT OF WAY LINE,
A DISTANCE OF 241.77 FEET; THENCE CONTINUING ALONG SAID RIGHT OF WAY
LINE, ALONG A CURVE TO THE RIGHT HAVING A RADIUS OF 1784.86 FEET, A
CHORD BEARING OF NORTH 18°-00'-47" WEST, A CENTRAL ANGLE OF 12°-35-16",
AN ARC LENGTH OF 392.13 FEET; THENCE NORTH 32°-04-12" EAST, CONTINUING
ALONG SAID RIGHT OF WAY LINE, A DISTANCE OF 61.73 FEET; THENCE SOUTH
87°-49'-44" EAST, A DISTANCE OF 1158.47 FEET; THENCE SOUTH 78°-33'-51" EAST, A
DISTANCE OF 869.58 FEET, TO THE POINT OF BEGINNING. CONTAINING 2,079,053
SQUARE FEET, OR 47.728 ACRES, MORE OR LESS.
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EXHIBIT B
TO AMENDED AGREEMENT

Conceptual Site Plan

BN

\
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EXISTING
COMMERCIAL
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SE 16TH STREET

Exhibit B the "Site Plan”

Tuesday, March 22. 2016
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EXHIBIT C
TO AMENDED AGREEMENT

Pre-Approved Uses And Retail Users

¢ Exergonix

+ Convenience store with gas pumps

¢ Restaurants and food service operations

o Coffee shops

* Electric vehicle manufacture, sales and distribution
o LED lighting manufacture, sales and distribution

» Lighting system integration manufacture, sales and distribution
¢ Design and engineering services

¢ Environmental testing and materials analysis

¢ Material manufacture, sales and distribution

e Office warehouse and distribution facilities

o Light industrial manufacture, sales and distribution
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EXHIBIT D
TO AMENDED AGREEMENT

SECOND AMENDMENT TO OPTION AGREEMENT

THIS SECOND AMENDMENT TO OPTION AGREEMENT (“Second Amendment™) is
entered into as of the /7“"day of [ Jsc.2 o, 2016, by and between WESTCOTT
INVESTMENT GROUP, a Delaware limited liability company ("Westcott"), EXERGONIX,
INC., a Missouri corporation (“Exergonix™), and the CITY OF LEE'S SUMMIT, MISSOURI, a

Missouri constitutional charter city and political subdivision (“City”).

Recitals

A. Reference is made to that certain Option Agreement dated June 15, 2011,
recorded on /s xp 1/ 9““,”as Document No. 2¢// £20545431n the Recorder's Office of Jackson
County, Missouri (“Original Option Agreement”), between the City and Exergonix granting City
an option relating to certain real property located within the City at the intersection of U.S.

Highway 50 and Missouri Highway 291, and described on Exhibit A attached hereto and by this
reference made a part hereof (the "Property").

B. Reference is made to that certain First Amendment to Option Agreement dated
September 2, 2011, recorded on/). § 20//, as Document No. 22/ £ 01/ 44/3 in the Recorder's
Office of Jackson County, Missouri (“First Amendment”), between the City and Exergonix
revising the Original Optional Agreement relating to the Property.

C. The City has previously determined that assisting in the acquisition and
redevelopment of the Property, will serve public purposes because it will, without limitation, (i)
result in the creation of new jobs within the City, (ii) promote economic development in the City,
(iii) remediate an area of the City that has been previously declared blighted by the City Council
of the City, (iv) result in generation of additional tax revenues to the City from the conduct of
business and other activities in the City that would not otherwise occur, (v) serve as a catalyst for
additional investment in and further redevelopment and rehabilitation of the portion of the City
in which the Property is located, and (vi) further the City's policy of encouraging economic
stability and growth.

% The Original Option Agreement contemplated the execution by Exergonix and the
City of a definitive development agreement.

E. As of the date hereof, Westcott, Exergonix and the City have entered into the
Assignment Agreement and Amended and Restated Development Agreement to Promote
Economic Activity (“Amended Development Agreement™) authorizing the Second Amendment

and creating a revised option to purchase the Property in favor of the City and authorizing this
Second Amendment.
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F. The City desires to encourage Westcott io carry out the acquisition and
redevelopment of the Property by entering into this Second Amendment.
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Agreement

In consideration of the sum of Ten Dollars ($10.00) and other good and valuable
consideration, the receipt and sufficiency of which is acknowledged, the parties agree as follows.

1. Incorporation of Recitals. The above Recitals are incorporated herein by this
reference. Capitalized terms not defined in this Second Amendment shall have the meaning
assigned to them in the Amended Development Agreement.

2. Amendment to Term. Paragraph 4 of the Option is hereby amended by deleting
Paragraph 4 in its entirety and replacing it with the following:

(a)Term. This Amended Development Agreement shall be effective upon the
Effective Date and shall remain in effect until the earlier to occur of (i) the release of this
Option by City pursuant to the terms of the Amended Development Agreement; or (ii)
upon the completion of the Minimum Development by the Minimum Development —
Phase II Completion Date as confirmed by the City's Termination Notice (as such terms
are defined in the Amended Development Agreement). If Westcott has not achieved the
creation of the Minimum Development by the Minimum Development — Phase 11
Completion Date, City shall have the right to exercise the Option at any time thereafter
for a period of ten (10) years (the "Option Period™).

3. Recording Memorandum. This Second Amendment will be recorded by City in
the public land records for Jackson County, Missouri.

4, Counterparts. This Second Amendment may be executed and delivered in any
number of counterparts, each of which so executed and delivered shall be deemed to be an
original and all of which shall constitute one and the same instrument.

5. Continued Effect. Except as specifically modified by this Second Amendment,
all of the terms and conditions of the Amended Development Agreement shall remain in full
force and effect. In the event of a conflict between any term and provision of the Amended

Development Agreement and this Second Amendment, the terms and provisions of this Second
Amendment shall control.

(Remainder of page intentionally left blank. Signature page to follow.)
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In Witness Whereof, the parties have executed this Second Amendment as of the date

first above written.
THE CITY OF LEE'S SUMMIT, MISSOURT

§tephen Arbo, City Mandger

EXERGONJX, INC.

e

/'

By: f;‘ "// ’)7 LA
‘“ﬁon Nxssanida, meidenLILEO

WESTCOTT INVESTMENT GROUP

B}'. {{) / /()' J\cjlf"‘
Robert C. Dm’mp Trustee for Westcott
Ivestiment Group, LLC
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In Witness Whereof, the parties have executed this Second Amendment as of the date

first above written.

{32956 / 68068; 699424.5 }

THE CITY OF LEE'S SUMMIT, MISSOURI

52/
&/CC -

By: o L~
Stephen Arbo, City Manager

EXERGONIX, INC.

By:

Don Nissanka, President/CEQ

WESTCOTT INVESTMENT GROUP

By: /Zj WM

Robert C. Dunn, Trustee for Westcott
Investment Group, LL.C
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STATE OF MISSOURI )
) ss.
COUNTY OF JACKSON )
L B2

On this/J day of ( /L ¢2.¢ , 2016, before me personally appeared to me Stephen Arbo,
personally known, who being by me duly sworn did say that he is the City Manager of the City
of Lee's Summit, Missouri, a Missouri municipal corporation, that said corporation has no
corporate seal, that said instrument was signed on behalf of said corporation by authority of its
Council, and acknowledged said instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal at my
office in Lee’s Summit, Missouri the day and year last above written.

My commission expires:

I )6 fz0l &
/
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STATE OF MISSOURI )
) ss.
COUNTY OF JACKSON )

On this 3" day of June, 2016, before me personally appeared to me Don Nissanka, personally
known, who being by me duly sworn did say that he is the President/CEO of Exergonix, Inc., a
Missouri corporation and that the seal affixed to the foregoing instrument is the corporate seal of
said corporation and that said instrument was signed and sealed on behalf of said corporation by
authority of its board of directors, and said Don Nissanka acknowledged said instrument to be
the free act and deed of said corporation. :

IN WITNESS WHEREQF, I have hereunto set my hand and affixed my official seal at my

office in Lee’s Summit, Missouri the day and year last above written. {/

~ Notary Pubhc

My commission expires:

"7/’—3,45th

,\%?\Y Pyé, RACHELLE . BIONDO

é 0 My Commission Expires
MO July 31, 2016

.y SEAL § Jackson County
<o m\%‘ Commission #1249926
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CALIFORNIA JURAT WITH AFFIANT STATEMENT GOVERNMENT CODE § 8202
N A A A A R A B A A A A R A R R A A A R R A R R A A A R R R A A A A A A A B RO

Z@See Attached Document (Notary to cross out lines 1-6 below)
[] See Statement Below (Lines 1-6 to be completed only by document signer(s], not Notary)

—
o
"

e Signature of Document Signer No. 1 Signature of Document Signer No. 2 (if any)

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

State of Californial\. Subscribed and sworn to (or affirmed) before me
County of M gt on this | ‘(H’" day of f/\cu‘,/ ,20 L6 ,
by Date Month Year

. Rabat €. Tyown
ek e acacacac (and (2) )

C. ¢ .
commmgoﬂ“;gg%eza 0 Name(s) of Signer(s)
totary Public - Cal < ; . ;

o Coun‘fy'f‘””'a z proved to me on the basis of satisfactory evidence

My Comm. Expires Jun g 2015 to be the person(s) who appeared before me.

Fl 7
Signature _ - -

Signature of Notary Public

AR o o - M e o

Seal
Place Notary Seal Above

OPTIONAL

Though this section is optional, completing this information can deter afteration of the document or
fraudulent reattachment of this form to an unintended documenf

Description of Attached Document 1
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Exhibit A
to Second Amendment to Option Agreement

LEGAL DESCRIPTION
PARCEL 1:

ALL THAT PART OF THE SOUTHWEST QUARTER OF SECTION 8, TOWNSHIP 47,

RANGE 31, IN LEE’S SUMMIT, JACKSON COUNTY, MISSOURI, DESCRIBED AS
FOLLOWS:

COMMENCING AT THE SOUTHEAST CORNER OF SAID SOUTHWEST QUARTER:
THENCE NORTH 02°-22-03" EAST ALONG THE EAST LINE OF SAID QUARTER
SECTION, A DISTANCE OF 19.34 FEET TO THE SOUTHWESTERLY RIGHT OF WAY
LINE OF THE UNION PACIFIC RAILROAD AS NOW ESTABLISHED; THENCE NORTH
29°-25-41" WEST ALONG SAID SOUTHWESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 153.40 FEET TO THE TRUE POINT OF BEGINNING OF THE TRACT OF
LAND TO BE HEREIN DESCRIBED; THENCE SOUTH 83°-24'-46" WEST, A DISTANCE
OF 656.73 FEET; THENCE NORTH 87°-49'-44" WEST, A DISTANCE OF 312.64 FEET;
THENCE NORTH 02°-58'-23" EAST, A DISTANCE OF 678.03 FEET; THENCE NORTH
87°-01'-37" WEST, A DISTANCE OF 1019.79 FEET TO A POINT ON THE EAST RIGHT OF
WAY LINE OF MISSOURI STATE HIGHWAY NO. 291, AS NOW ESTABLISHED;
THENCE NORTH 06°-06'-41" WEST ALONG SAID RIGHT OF WAY LINE, A DISTANCE
OF 144.99 FEET; THENCE NORTH 07°-51'-41" WEST CONTINUING ALONG SAID
RIGHT OF WAY LINE, A DISTANCE OF 549.47 FEET, THENCE SOUTH 87°-49'-30"
EAST DEPARTING SAID RIGHT OF WAY LINE, A DISTANCE OF 1303.12 FEET TO A
POINT ON SAID SOUTHWESTERLY RIGHT OF WAY LINE OF THE UNION PACIFIC
RAILROAD; THENCE SOUTH 29°-25"-41" EAST ALONG SAID RIGHT OF WAY LINE, A
DISTANCE OF 1498.93 FEET TO THE POINT OF BEGINNING. CONTAINING 1,524,252
SQUARE FEET, OR 34.992 ACRES, MORE OR LESS.

PARCEL 2:

ALL THAT PART OF THE NORTHWEST QUARTER, AND ALL THAT PART OF THE
NORTHEAST QUARTER OF SECTION 17, TOWNSHIP 47, RANGE 31, IN LEE’S
SUMMIT, JACKSON COUNTY, MISSOURI, DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF SAID NORTHEAST QUARTER:
THENCE SOUTH 87°-53-51" EAST, ALONG THE NORTH LINE OF SAID NORTHEAST
QUARTER, A DISTANCE OF 11.96 FEET, TO THE SOUTHWESTERLY RIGHT OF WAY
LINE OF THE UNION PACIFIC RAILROAD, AS NOW ESTABLISHED; THENCE SOUTH
29°.25'-41" EAST, ALONG SAID SOUTHWESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 223.09 FEET, TO THE TRUE POINT OF BEGINNING OF THE TRACT OF
LAND TO BE HEREIN DESCRIBED; THENCE SOUTH 29°-25'-41" EAST, A DISTANCE
OF 1323.59 FEET, TO A POINT IN THE SOUTH LINE OF THE NORTHWEST QUARTER
OF SAID NORTHEAST QUARTER; THENCE NORTH 87°-32'-55" WEST, ALONG SAID
SOUTH LINE, A DISTANCE OF 832.35 FEET, TO THE SOUTHWEST CORNER OF SAID
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NORTHWEST QUARTER OF THE NORTHEAST QUARTER; THENCE NORTH 2°-36'-20"
EAST, ALONG THE EAST LINE SAID NORTHWEST QUARTER AND ALONG THE
EAST LINE OF MADDOX ACRES, A SUBDIVISION, A DISTANCE OF 358.00 FEET, TO
THE NORTHEAST CORNER OF LOT 12 OF SAID SUBDIVISION; THENCE NORTH 87°-
49'-43" WEST, ALONG THE NORTH LINE OF SAID SUBDIVISION, A DISTANCE OF
1507.48 FEET, TO A POINT ON THE EAST RIGHT OF WAY LINE OF MISSOURI STATE
HIGHWAY NO. 291, AS NOW ESTABLISHED; THENCE NORTHWESTERLY ALONG
SAID RIGHT OF WAY LINE ALONG A CURVE TO THE LEFT HAVING A RADIUS OF
2416.83 FEET, A CHORD BEARING OF NORTH 26°-20'-38" WEST, A CENTRAL ANGLE
OF 1°-18-537", AN ARC LENGTH OF 55.50 FEET; THENCE NORTH 27°-00-06" WEST,
CONTINUING ALONG SAID RIGHT OF WAY LINE, A DISTANCE OF 256.79 FEET;
THENCE NORTH 26°-49"-41" WEST, CONTINUING ALONG SAID RIGHT OF WAY LINE,
A DISTANCE OF 241,77 FEET; THENCE CONTINUING ALONG SAID RIGHT OF WAY
LINE, ALONG A CURVE TO THE RIGHT HAVING A RADIUS OF 1784.86 FEET, A
CHORD BEARING OF NORTH 18°-00'-47" WEST, A CENTRAL ANGLE OF 12°-35-16",
AN ARC LENGTH OF 392.13 FEET; THENCE NORTH 32°-04'-12" EAST, CONTINUING
ALONG SAID RIGHT OF WAY LINE, A DISTANCE OF 61.73 FEET; THENCE SOUTH
87°-49'-44" EAST, A DISTANCE OF 1158.47 FEET; THENCE SOUTH 78°-33'-51" EAST, A
DISTANCE OF 869.58 FEET, TO THE POINT OF BEGINNING. CONTAINING 2,079,053
SQUARE FEET, OR 47.728 ACRES, MORE OR LESS.
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EXHIBIT D
TO AMENDED AGREEMENT

SECOND AMENDMENT TO OPTION AGREEMENT

THIS SECOND AMENDMENT TO OPTION AGREEMENT (“Second Amendment”) is
entered into as of the {Z"day of (] )it 2P , 2016, by and between WESTCOTT
INVESTMENT GROUP, a Delaware himited liability company ("Westcott"), EXERGONIX,
INC., a Missouri corporation (“Exergonix”), and the CITY OF LEE'S SUMMIT, MISSOUR]J, a
Missouri constitutional charter city and political subdivision (“City™).

Recitals

A. Reference is made to that certain Option Agreement dated June 15, 2011,
recorded on %Zg@g lZa”,’%s Document No. 2o/ £2os54543in the Recorder's Office of Jackson
County, Missduri (“Original Option Agreement™), between the City and Exergonix granting City
an option relating to certain real property located within the City at the intersection of U.S.

Highway 50 and Missouri Highway 291, and described on Exhibit A attached hereto and by this
reference made a part hereof (the "Property").

B. Reference is made to that certain First Amendment to Option Agreement dated
September 2, 2011, recorded on e, & 20/ , as Document No.204£ 0114444 in the Recorder's
Office of Jackson County, Missouri (“First Amendment”), between the City and Exergonix
revising the Original Optional Agreement relating to the Property.

C. The City has previously determined that assisting in the acquisition and
redevelopment of the Property, will serve public purposes because it will, without limitation, (i)
result in the creation of new jobs within the City, (ii) promote economic development in the City,
(iii) remediate an area of the City that has been previously declared blighted by the City Council
of the City, (iv) result in generation of additional tax revenues to the City from the conduct of
business and other activities in the City that would not otherwise occur, (v) serve as a cafalyst for
additional investment in and further redevelopment and rehabilitation of the portion of the City

in which the Property is located, and (vi) further the City's policy of encouraging economic
stability and growth.

D.  The Original Option Agreement contemplated the execution by Exergonix and the
City of a definitive development agreement.

E. As of the date hercof, Westcott, Exergonix and the City have entered into the
Assignment Agreement and Amended and Restated Development Agreement to Promote
Economic Activity (“Amended Development Agreement”) authorizing the Second Amendment

and creating a revised option to purchase the Property in favor of the City and authorizing this
Second Amendment.
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F, The City desires to encourage Westcott to canry out the acquisition and
redevelopment of the Property by enteting into this Second Amendment.
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Agreement

In consideration of the sum of Ten Dollars ($10.00) and other good and valuable
consideration, the receipt and sufficiency of which is acknowledged, the parties agree as follows.

1. Incorporation of Recitals. The above Recitals are incorporated herein by this
reference, Capitalized terms not defined in this Second Amendment shall have the meaning
assigned to them in the Amended Development Agreement.

2. Amendment to Term. Paragraph 4 of the Option is hereby amended by deleting
Paragraph 4 in its entirety and replacing it with the following:

(a)Term. This Amended Development Agreement shall be effective upon the
Effective Date and shall remain in effect until the earlier to occur of (i) the release of this
Option by City pursuant to the terms of the Amended Development Agreement; or (if)
upon the completion of the Minimum Development by the Minimum Development —
Phase II Completion Date as confirmed by the City's Termination Notice (as such ferms
are defined in the Amended Development Agreement). If Westcott has not achieved the
creation of the Minimum Development by the Minimum Development — Phase II
Completion Date, City shall have the right to exercise ihe Option at any time thereafter
for a period of ten (10) years (the "Option Period").

3 Recording Memorandum. This Second Amendment will be recorded by City in
the public land records for Jackson County, Missouri.

4, Counterparts. This Second Amendment may be executed and delivered in any
number of counterparts, each of which so executed and delivered shall be deemed to be an
original and all of which shall constitute one and the same instrument.

5. Continued Effect. Except as specifically modified by this Second Amendment,
all of the terms and conditions of the Amended Development Agreement shall remain in full
force and effect. In the event of a conflict between any term and provision of the Amended

Development Agreement and this Second Amendment, the terms and provisions of this Second
Amendment shall control.

(Remainder of page intentionally left blank. Signature page to follow.)
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In Witness Whereof, the
first above written.

{32056 / 68068; 699424.5 }

parties have executed this Second Amendment as of the date

THE CITY OF LEF'S SUMMIT, MISSOURI

By: _M/

Stephen Arbo, City Manager

By: ,/7 :

il 4 A

o
“Bop Njssafike, President’CEO

WESTCOTT INVESTMENT GROUP

By: '
Robert C. Dunn, Trustee for Westcott
Investment Group, LLC
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STATE OF MISSOURI )

) ss.
COUNTY OF JACKSON )

#
On this A% day of % ZW , 2016, before me personally appeared to me Stephen Arbo,
personally known, who being by me duly sworn did say that he is the City Manager of the City
of Lee's Summit, Missouri, a Missouri municipal corporation, that said corporation has no
corporate seal, that said instrument was signed on behalf of said corporation by authority of its
Council, and acknowledged said instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal at my
office in Lee’s Summit, Missouri the day and year last above written.

(Mo ] E

Notary Public

My commission expires:

?//g S0l ¥

COLLE
Notag\{ :’:blf?. %b’;Eo'r? Saal
J kagn%ldsito v
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STATE OF MISSQURI )
) ss.
COUNTY OF JACKSON )

On this 3% day of June, 2016, before me personally appeared to me Don Nissanka, personally
knowm, who being by me duly sworn did say that he is the President/CEQ of Exergonix, Inc., a
Missouri corporation and that the seal affixed to the foregoing instrument is the corporate seal of
said corporation and that said instrument was signed and sealed on behalf of said corporation by

authority of its board of directors, and said Don Nissanka acknowledged said instrument to be
the free act and deed of said corporation.

IN WITNESS WHEREOTF, [ have hereunto set my hand and affixed my official seal at my
office in Lee’s Summit, Missouri the day and year last above written.

otary Public \
My commission expires:

HEane

N i RACHELLE M. BIONDOD
‘6\"’3

-é NOTAH\% My Comrission Expires

July 31, 2016
.,, SEA'- Jackson Caunly
SO v\\‘b Commission #12499262
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Signature C
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Exhibit A
to Second Amendment to Option Agreement

LEGAL DESCRIPTION
PARCEL 1:

ALL THAT PART OF THE SOUTHWEST QUARTER OF SECTION 8, TOWNSHIP 47,

RANGE 31, IN LEE’S SUMMIT, JACKSON COUNTY, MISSOUR], DESCRIBED AS
FOLLOWS:

- COMMENCING AT THE SOUTHEAST CORNER OF SAID SOUTHWEST QUARTER:

THENCE NORTH 02°-22-03" EAST ALONG THE EAST LINE OF SAID QUARTER
SECTION, A DISTANCE OF 19.34 FEET TO THE SOUTHWESTERLY RIGHT OF WAY
LINE OF THE UNION PACIFIC RAILROAD AS NOW ESTABLISHED; THENCE NORTH
29°-25'-41" WEST ALONG SAID SOUTHWESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 153.40 FEET TO THE TRUE POINT OF BEGINNING OF THE TRACT OF
LAND TO BE HEREIN DESCRIBED; THENCE SOUTH 83°24-46" WEST, A DISTANCE
OF 656.73 FEET; THENCE NORTH 87°-49-44" WEST, A DISTANCE OF 312.64 FEET:
THENCE NORTH 02°-58'-23" EAST, A DISTANCE OF 678.03 FEET; THENCE NORTH
87°-01'-37" WEST, A DISTANCE OF 1019.79 FEET TO A POINT ON THE EAST RIGHT OF
WAY LINE OF MISSQURI STATE HIGHWAY NO. 291, AS NOW ESTABLISHED;
THENCE NORTH 06°-06'-41" WEST ALONG SAID RIGHT OF WAY LINE, A DISTANCE
OF 144.99 FEET; THENCE NORTH 07°-51'-41" WEST CONTINUING ALONG SAID
RIGHT OF WAY LINE, A DISTANCE OF 549.47 FEET; THENCE SQUTH 87°-49'-30"
EAST DEPARTING SAID RIGHT OF WAY LINE, A DISTANCE OF 1303.12 FEET TO A
POINT ON SAID SOUTHWESTERLY RIGHT OF WAY LINE OF THE UNION PACIFIC
RAILROAD; THENCE SOUTH 29°-25'.-41" EAST ALONG SAID RIGHT OF WAY LINE, A

DISTANCE OF 1498.93 FEET TO THE POINT OF BEGINNING. CONTAINING 1,524,252
SQUARE FEET, OR 34.992 ACRES, MORE OR LESS.

PARCEL 2:

ALL THAT PART OF THE NORTHWEST QUARTER, AND ALL THAT PART OF THE
NORTHEAST QUARTER OF SECTION 17, TOWNSHIP 47, RANGE 31, IN LEE’S
SUMMIT, JACKSON COUNTY, MISSOURI, DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF SAID NORTHEAST QUARTER:
THENCE SOUTH 87°-53-51" EAST, ALONG THE NORTH LINE OF SAID NORTHEAST
QUARTER, A DISTANCE OF 11.96 FEEY, TO THE SOUTHWESTERLY RIGHT OF WAY
LINE OF THE UNION PACIFIC RAILROAD, AS NOW ESTABLISHED; THENCE SOUTH
29°-25'-41" EAST, ALONG SAID SOUTHWESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 223.09 FEET, TO THE TRUE POINT OF BEGINNING OF THE TRACT OF
LAND TO BE HEREIN DESCRIBED; THENCE SOUTH 29°.25'-41" EAST, A DISTANCE
OF 1323.59 FEET, TO A POINT IN THE SOUTH LINE OF THE NORTHWEST QUARTER
OF SAID NORTHEAST QUARTER; THENCE NORTH 87°-32-55" WEST, ALONG SAID
SOUTH LINE, A DISTANCE OF 832.35 FEET, TO THE SOUTHWEST CORNER OF SAID
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NORTHWEST QUARTER OF THE NORTHEAST QUARTER; THENCE NORTH 2°-36'-20"
EAST, ALONG THE EAST LINE SAID NORTHWEST QUARTER AND ALONG THE
EAST LINE OF MADDOX ACRES, A SUBDIVISION, A DISTANCE OF 358.00 FEET, TO
THE NORTHEAST CORNER OF LOT 12 OF SAID SUBDIVISION; THENCE NORTH 87°-
49'-43" WEST, ALONG THE NORTH LINE OF SAID SUBDIVISION, A DISTANCE OF
1507.48 FEET, TO A POINT ON THE EAST RIGHT OF WAY LINE OF MISSOURI STATE
HIGHWAY NO, 291, AS NOW ESTABLISHED; THENCE NORTHWESTERLY ALONG
SAID RIGHT OF WAY LINE ALONG A CURVE TQ THE LEFT HAVING A RADIUS OF
2416.83 FEET, A CHORD BEARING OF NORTH 26°-20'-38" WEST, A CENTRAL ANGLE
OF 1°-18-57", AN ARC LENGTH OF 55.50 FEET; THENCE NORTH 27°-00'-06" WEST,
CONTINUING ALONG SAID RIGHT OF WAY LINE, A DISTANCE OF 256.79 FEET;
THENCE NORTH 26°-49'-41" WEST, CONTINUING ALONG SAID RIGHT OF WAY LINE,
A DISTANCE OF 241.77 FEET; THENCE CONTINUING ALONG SAID RIGHT OF WAY
LINE, ALONG A CURVE TO THE RIGHT HAVING A RADIUS OF 1784.86 FEET, A
CHORD BEARING OF NORTH 18°-00'-47" WEST, A CENTRAL ANGLE OF 12°-35'-16",
AN ARC LENGTH OF 392.13 FEET; THENCE NORTH 32°-04'-12" EAST, CONTINUING
ALONG SAID RIGHT OF WAY LINE, A DISTANCE OF 61.73 FEET; THENCE SOUTH
87°-49'-44" EAST, A DISTANCE OF 1158.47 FEET; THENCE SOUTH 78°-33'-51" EAST, A
DISTANCE OF 869.58 FEET, TO THE POINT OF BEGINNING. CONTAINING 2,079,053
SQUARE FEET, OR 47.728 ACRES, MORE OR LESS.
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EXHIBIT D
TO AMENDED AGREEMENT

SECOND AMENDMENT TO OPTION AGREEMENT

THIS SECOND AMENDMENT TO OPTION AGREEMENT (“Second Amendment”) is
entered into as of the gf(’day of (e p , 2016, by and between WESTCOTT
INVESTMENT GROUP, a Delaware Yimited liability. company ("Westcott"), EXERGONIX,

INC., a Missouri corporation (“Exergonix™), and the CITY OF LEE'S SUMMIT, MISSOURI, a
Missouri constitutional charter city and political subdivision (“City”).

Recitals

A.  Reference is made to that certain Option Agreement dated June 15, 2011,
recorded on %_74( Ap /Zpo,"ﬁs Document No. 2ot £20s%s43in the Recorder's Office of Jackson
County, Missduri (“Original Option Agteement”), between the City and Exergonix granting City
an option relating to certain real property located within the City at the intersection of U.S.

Highway 50 and Missouri Highway 291, and described on Exhibit A attached hereto and by this
refetence made a part hereof (the "Property").

B. Reference is made to that certain First Amendment to Option Agreement dated
September 2, 2011, recorded on e, & 20// , as Document No.201£ o1/ 4443 in the Recorder's
Office of Jackson County, Missouri (“First Amendment”), between the City and Exergonix
revising the Original Optional Agreement relating to the Property.

C. The City has previously determined that assisting in the acquisition and
redevelopment of the Property, will serve public purposes because it will, without limitation, @
result in the creation of new jobs within the City, (i) promote economic development in the City,
(iii) remediate an area of the City that has been previously declared blighted by the City Council
of the City, (iv) result in generation of additional tax revenues to the City from the conduct of
business and other activities in the City that would not otherwise occur, (v) serve as a catalyst for
additional investment in and further redevelopment and rehabilitation of the portion of the City

in which the Property is located, and (vi) further the City's policy of encouraging economic
stability and growth,

D. The Original Option Agreement contemplated the execution by Exergonix and the
City of a definitive development agreement.

E. As of the date hereof, Westcott, Exergonix and the City have entered into the
Assignment Agreement and Amended and Restated Development Agreement to Promote
Economic Activity (“Amended Development Agreement”) authorizing the Second Amendment

and creating a revised option to purchase the Property in favor of the City and authorizing this
Second Amendment.
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F. The City desires to encourage Westcott to carry out the acquisition and
redevelopment of the Property by entering into this Second Amendment.
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Agreement

In consideration of the sum of Ten Dollars ($10.00) and other good and valuable
consideration, the receipt and sufficiency of which is acknowledged, the parties agree as follows.

1. Incorporation of Recitals. The above Recitals are incorporated herein by this

reference. Capitalized terms not defined in this Second Amendment shall have the meaning
assigned to them in the Amended Development Agreement.

2, Amendment to Term. Paragraph 4 of the Option is hereby amended by deleting
Paragraph 4 in its entirety and replacing it with the following:

(a)Term. This Amended Development Agreement shall be effective upon the
Effective Date and shall remain in effect until the earlier to occur of (i) the release of this
Option by City pursuant to the terms of the Amended Development Agreement; or (ii)
upon the completion of the Minimum Development by the Minimum Development -
Phase 11 Completion Date as confirmed by the City's Termination Notice (as such terms
are defined in the Amended Development Agreement). If Westcott has not achieved the
creation of the Minimum Development by the Minimum Development — Phase 11

Completion Date, City shall have the right to exercise the Option at any time thereafter
for a period of ten (10) years (the "Option Period").

3. Recording Memorandum, This Second Amendment will be recorded by City in
the public land records for Jackson County, Missouri.

4, Counterparts. This Second Amendment may be executed and delivered in any
number of counterparts, each of which so executed and delivered shall be deemed to be an
original and all of which shall constitute one and the same instrument.

5. Continued Effect. Except as specifically modified by this Second Amendment,
all of the terms and conditions of the Amended Development Agreement shall remain in full
force and effect. In the event of a conflict between any term and provision of the Amended

Development Agreement and this Second Amendment, the terms and provisions of this Second
Amendment shall control.

(Remainder of page intentionally left blank. Signature page to follow, y,
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In Witness Whereof, the parties have executed this Second Amendment as of the date
first above written. - :

THE CITY OF LEE'S SUMMIT, MISSOURI

By: M"

g%ephen Arbo, City Manager

EXERGONIX, INC.

By: _ e T s
- “Bor Nissatik®, President/CEO

WESTCOTT INVESTMENT GROUP

by LA T

Robert C. Dunn, Trustee for Westcott
Investment Group, LLC
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STATE OF MISSOURI )

) ss.
COUNTY OF JACKSON )

#
On this /A7 day of Q‘.;{—W » 2016, before me personally appeared to me Stephen Arbo,
personally known, who being by me duly sworn did say that he is the City Manager of the City
of Lee's Summit, Missouri, a Missouri municipal corporation, that said corporation has no
corporate seal, that said instrument was signed on behalf of said corporation by authority of its
Council, and acknowledged said instrument to be the free act and deed of said corporation.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal at my
office in Lee’s Summit, Missouri the day and year last above written.

Lollln Y5

Notary Public

My commission expires:

?//é; So01 ¥
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STATE OF MISSOURI )

) 8s.
COUNTY OF JACKSON )

On this 3" day of June, 2016, before me personally appeared to me Don Nissanka, personally
known, who being by me duly sworn did say that he is the President/CEO of Exergonix, Inc., a
Missouri corporation and that the seal affixed to the foregoing instrament is the corporate seal of
said corporation and that said instrument was signed and sealed on behalf of said corporation by

authority of its board of directors, and said Don Nissanka acknowledged said instrument to be
the free act and deed of said corporation.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal at my
office in Lee’s Summit, Missouri the day and year last above written.

My commission expires:

3] it

\?X\Y Py ‘, RACHELLE M. BIONDO
3 é NOTARYO" My Gomrmission Explres

' X July 31, 2018
%% SEAL ST Jackson County
SOFMPERT Gommission 112409262
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Exhibit A
to Second Amendment to Option Agreement

LEGAL DESCRIPTION
PARCEL 1:

ALL THAT PART OF THE SOUTHWEST QUARTER OF SECTION 8, TOWNSHIP 47,

RANGE 31, IN LEE’S SUMMIT, JACKSON COUNTY, MISSOURI, DESCRIBED AS
FOLLOWS:

COMMENCING AT THE SOUTHEAST CORNER OF SAID SOUTHWEST QUARTER:
THENCE NORTH 02°.22-03" EAST ALONG THE EAST LINE OF SAID QUARTER
SECTION, A DISTANCE OF 19.34 FEET TO THE SOUTHWESTERLY RIGHT OF WAY
LINE OF THE UNION PACIFIC RAILROAD AS NOW ESTABLISHED; THENCE NORTH
29°-25-41" WEST ALONG SAID SOUTHWESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 153.40 FEET TO THE TRUE POINT OF BEGINNING OF THE TRACT OF
LAND TO BE HEREIN DESCRIBED; THENCE SOUTH 83°-24-46" WEST, A DISTANCE
OF 656.73 FEET; THENCE NORTH 87°-49'-44" WEST, A DISTANCE OF 312.64 FEET;
THENCE NORTH 02°-58'-23" EAST, A DISTANCE OF 678,03 FEET; THENCE NORTH
87°-01'-37" WEST, A DISTANCE OF 1019.79 FEET TO A POINT ON THE EAST RIGHT OF
WAY LINE OF MISSOURI STATE HIGHWAY NO. 291, AS NOW ESTABLISHED;
THENCE NORTH 06°-06'-41" WEST ALONG SAID RIGHT OF WAY LINE, A DISTANCE
OF 144.99 FEET; THENCE NORTH 07°-51-41" WEST CONTINUING ALONG SAID
RIGHT OF WAY LINE, A DISTANCE OF 549.47 FEET; THENCE SOUTH 87°-49'-30"
EAST DEPARTING SAID RIGHT OF WAY LINE, A DISTANCE OF 1303.12 FEET TO A
POINT ON SAID SOUTHWESTERLY RIGHT OF WAY LINE OF THE UNION PACIFIC
RAILROAD; THENCE SOUTH 29°-25-41" EAST ALONG SAID RIGHT OF WAY LINE, A

DISTANCE OF 1498.93 FEET TO THE POINT OF BEGINNING. CONTAINING 1,524,252
SQUARE FEET, OR 34.992 ACRES, MORE OR LESS.

PARCEL 2:

ALL THAT PART OF THE NORTHWEST QUARTER, AND ALL THAT PART OF THE
NORTHEAST QUARTER OF SECTION 17, TOWNSHIP 47, RANGE 31, IN LEE’S
SUMMIT, JACKSON COUNTY, MISSOURIL, DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF SAID NORTHEAST QUARTER:;
THENCE SOUTH 87°-53-51" EAST, ALONG THE NORTH LINE OF SAID NORTHEAST
QUARTER, A DISTANCE OF 11.96 FEET, TO THE SOUTHWESTERLY RIGHT OF WAY
LINE OF THE UNION PACIFIC RAILROAD, AS NOW ESTABLISHED; THENCE SOUTH
29°-25-41" EAST, ALONG SAID SOUTHWESTERLY RIGHT OF WAY LINE, A
DISTANCE OF 223.09 FEET, TO THE TRUE POINT OF BEGINNING OF THE TRACT OF
LAND TO BE HEREIN DESCRIBED; THENCE SOUTH 29°-25'-41" EAST, A DISTANCE
OF 1323.59 FEET, TO A POINT IN THE SOUTH LINE OF THE NORTHWEST QUARTER
OF SAID NORTHEAST QUARTER; THENCE NORTH 87°-32.55" WEST, ALONG SAID
SOUTH LINE, A DISTANCE OF 832.35 FEET, TO THE SOUTHWEST CORNER OF SAID
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NORTHWEST QUARTER OF THE NORTHEAST QUARTER; THENCE NORTH 2°-36'-20"
EAST, ALONG THE EAST LINE SAID NORTHWEST QUARTER AND ALONG THE
EAST LINE OF MADDOX ACRES, A SUBDIVISION, A DISTANCE OF 358.00 FEET, TO
THE NORTHEAST CORNER OF LOT 12 OF SAID SUBDIVISION; THENCE NORTH 87°-
49'-43" WEST, ALONG THE NORTH LINE OF SAID SUBDIVISION, A DISTANCE OF
1507.48 FEET, TO A POINT ON THE EAST RIGHT OF WAY LINE OF MISSOURI STATE
HIGHWAY NO. 291, AS NOW ESTABLISHED; THENCE NORTHWESTERLY ALONG
SAID RIGHT OF WAY LINE ALONG A CURVE TO THE LEFT HAVING A RADIUS OF
2416.83 FEET, A CHORD BEARING OF NORTH 26°-20'-38" WEST, A CENTRAL ANGLE
OF 1°-18-57", AN ARC LENGTH OF 55.50 FEET; THENCE NORTH 27°-00'-06" WEST,
CONTINUING ALONG SAID RIGHT OF WAY LINE, A DISTANCE OF 256.79 FEET:
THENCE NORTH 26°-49"-41" WEST, CONTINUING ALONG SAID RIGHT OF WAY LINE,
A DISTANCE OF 241.77 FEET; THENCE CONTINUING ALONG SAID RIGHT OF WAY
LINE, ALONG A CURVE TO THE RIGHT HAVING A RADIUS OF 1784.86 FEET, A
CHORD BEARING OF NORTH 18°-00'-47" WEST, A CENTRAL ANGLE OF 12°-35-16",
AN ARC LENGTH OF 392.13 FEET; THENCE NORTH 32°-04-12" EAST, CONTINUING
ALONG SAID RIGHT OF WAY LINE, A DISTANCE OF 61.73 FEET; THENCE SOUTH
87°-49'-44" EAST, A DISTANCE OF 1158.47 FEET; THENCE SOUTH 78°-33.-51" EAST, A
DISTANCE OF 869.58 FEET, TO THE POINT OF BEGINNING. CONTAINING 2,079,053
SQUARE FEET, OR 47.728 ACRES, MORE OR LESS.

{32956 / 68068; 699424.5 } )
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