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The Public

Forum Doctrine
A Primer for Municipal Attorneys

— by Dawvid W. Bushek and Stephen P. Chinn —

“hen an individual or a group seeks
to engage in expressive activity on
government property, the public

forum doctrine is generally used to analyze
the legality of any restrictions placed by the
government on that expressive activity. The
public forum doctrine has been applied by the
courts in numerous settings, but certain aspects
of this doctrine seem unsettled. This article is
designed to provide a basic understanding of the
doctrine, and explain some of the settings in
which it has been applied to resolve disputes
involving restrictions upon free speech on gov-
ernment property.

Regulations limiting speeckh in a traditional public

forum are subject to strict scrutiny: the government

must show a compelling state interest for the

regulation, and show that the regulation is

narrowly tailored to achieve the state interest.
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The Public Forum Doctrine

The Free Speech Clause of the First Amend-
ment to the United States Constitution pro-
vides that “Congress shall make no law...
abridging the freedom of speech.” The United
States Supreme Court “has adopted a forum
analysis as a means of determining when the
government'’s interest in limiting the use of [gov-
ernment] property to its intended purpose out-
weighs the interest of those wishing to use the
property for other purposes.” The doctrine starts
with the premise that:

speech which is constitutionally pro-
tected against state suppression is not
thereby accorded a guaranteed forum

on all property owned by the State....
The right to use government property
for one’s private expression depends
upon whether the property has by law
or tradition been given the status of a
public forum, or rather it has been re-
served for specific official use.?

The Supreme Court has designated three
different types of fora in which free speech may
occur on government-owned property: (1) the
traditional public forum; (2) the limited or
designated public forum; and (3) the ffon-
public forum.

Traditional Public Forum

“Traditional public fora are those places which
‘by long tradition or by government fiat have
been devoted to assembly and debate.” Public
streets and sidewalks fall into this category.”
Regulations limiting speech in a traditional
public forum are subject to strict scrutiny:
the government must show a compelling state
interest for the regulation, and show that the
regulation is narrowly tailored to achieve the
state interest.* The government may enforce
content-neutral time, place and manner regula-
tions, so long as the regulations are narrowly
tailored to serve a significant governmental
interest and leave open ample alternative
channels of communication.’

Limited Public Forum

A limited or designated public forum is a non-
traditional forum that the government has
opened for “indiscriminate use” by the “general
public.”® When the government opens a non-
public forum to expressive activity, “[t]he Con-
stitution forbids a State to enforce certain
exclusions from a forum generally open to the



public even if it was not required to create the
forum in the first place.”” Regulations in a lim-
ited public forum are also subject to strict scru-
tiny, as in a traditional public forum.8“Although
the state is not required to indefinitely retain
the open character of the facility, as long as it
does so it is bound by the same standards as ap-
ply in a traditional public forum.” Content-neu-
tral time, place and manner regulations in a des-
ignated public forum must be reasonable.

Non-public Forum

A non-public forum is any government prop-
erty that is neither a traditional, nor a designated
or limited, public forum, and one which is not
open for indiscriminate access by the general
public.'® “Limitations on expressive activity con-
ducted on [a non-public forum] must survive only
a much more limited review. The challenged
regulation need only be reasonable, as long as
the regulation is not an effort to suppress the
speaker’s activity due to dlsagreement with
the speakers view.”!!

Viewpoint Discrimination

If the government has attempted to express a
particular viewpoint on an issue, the regulation
will be invalidated. The government-may dis-
criminate against a speaker based on the type of
expressive activity in a limited public forum
(content discrimination), but may never dis-
criminate based on the speaker’s viewpoint
(viewpoint discrimination). For example, the
government may prohibit all speech relating to
the sale of tobacco in a certain forum, but may
not prohibit an ad supporting tobacco consumip-

tion while allowing an ad criticizing tobacco usés

[Iln determining whether the state is
acting to preserve the limits of the fo-
rum it has created so that the exclu-
sion of a class of speech is legitimate,
[there is] a distinction between, on
the one hand, content discrimina-
tion, which may be permissible if it
preserves the purposes of that limited
forum, and, on the other hand, view-
point discrimination, which is pre-
sumed impermissible when directed
against speech otherwise within the
forum’s limitations.!?

Confusion Regarding

the Limited Public Forum

The law governing the limited public forum is
unsettled. In the early formation of the doctrine,
the Supreme Court held that a limited public
forum was created when the government opened

property for expressive use to certain groups and
denied access to other groups.’* In Perry Educa-
tion Ass'n v. Perry Local Educators’ Ass'n, the
Supreme Court shifted its view and held that a
limited public forum can only be created where
the government opens the forum for “indis-
criminate use by the general public.”’ If the
government does not open the property for
indiscriminate use, but only to certain groups, this
would appear to be classified as a non-public fo-
rum after Perry. The definition of a limited pub-
lic forum in Perry, which requires indiscriminate
use by the general public, creates inherent ten-
sion between the limited public and non-public
forum. How can the government open a forum
for “indiscriminate use by the general public,” yet
limit that same forum to use by certain groups?
The effect of the Supreme Court’s ruling in Perry
seems to have been to increase the probability
that any forum that is not clearly a traditional
public forum will be held to be a non-public fo-
rum. Some commentators have argued that Perry
has essentially destroyed the limited public fo-
rum category, because the forum can never be
both open for indiscriminate use by the general
public and limited to use by certain groups.!6
Adding confusion to the doctrine, the Third
Circuit has opined that the “limited public fo-
rum” is actually a subcategory of the “designated
public forum,” in that the limited forum opens
an otherwise non-public forum to only certain
types of First Amendment activities. In Kreimer

-v. Bureau of Police,'? the Third Circuit held that
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a public library, open to allow the pub-
lic to exercise only those rights that
are “consistent with the nature of
the Library” (i.e., reading and studying,
but not talking loudly), was a limited
public forum. The court stated that
the limited public forum is a subcate-
gory of the designated public forum.
In this analysis, the Third Circuit cir-
cumvents the Perry holding by creat-
ing a forum that is essentially “less
open” than the Supreme Court’s desig-
nated public forum. This opinion ap-
pears to be in direct conflict with
Perry and its progeny that hold that ei-
ther the forum is open to the general
public for indiscriminate use, or it is a
non-public forum.'® To further con-
fuse the issue, the Third Circuit added
in a footnote in Kreimer, “[wlhile we
find that the ‘limited’ public forum
would be a useful analytical concept,
we would reach the same conclusion
simply following the Supreme Court’s
declarations regarding the ‘designat-
ed’ public forum....Indeed, the Court
itself, without focusing on the analyti-
cal distinction between ‘designated’
and ‘unlimited’ public fora as develop-
ed here, has used the words inter-
changeably.””® All other courts, how-
ever, treat the “limited” and the “desig-
nated” forum as the same forum, and
either apply the “open for indiscrimi-
nate use” test from Perry, or circum-
vent the issue altogether by holding
that the municipality has engaged in
viewpoint discrimination.

Determination of the Forum

If a court determines that a lawsuit
involves expressive activity protected
by the First Amendment and that no
viewpoint discrimination has occurred,
the court will determine the nature
of the forum. This will involve the
evaluation of one or more of the fol-
lowing factors.

Physical location and layout

Is the location of the forum enclosed in
a place that is considered a non-public
forum? For example, a sidewalk along a
residential street in a municipality is
viewed as a traditional public forum,
while a sidewalk adjacent to residential

e
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structures on a military base is a
non-public forum.20 “[W]e have recog-
nized that the location of property
also has bearing because separation
from acknowledged public areas may
serve to indicate that the separated
property is a special enclave, subject
to greater restriction.”?! Is the property
to which the speaker seeks access
unique from its surroundings or similar
governmental property? For example, in
Lebron v. National R.R. Passenger
Corp.,2 an artist sought access to the
“Spectacular,” a display space that
dominates the west wall of the rotunda
on the upper level of Penn Station
in New York City. The court held
that the Spectacular, rather than
all Penn Station advertising space,
was the appropriate public forum for

tailored approach to ascertaining the
perimeters of a forum within the con-
fines of the government property.”?

Traditional use

What expressive activity has his-
torically been allowed on the public
property? Has the property been open
to expressive activity over a significant
period of time, even though the gov-
ernment may not have expressly
approved of such activity? If the tradi-
tional use of the forum has been to al-
low public expression, the court is
likely to find that it is a traditional
public forum. Sidewalks and streets
are the most commonly cited tradi-
tional public forum.? Other loca-
tions historically open to the public,
such as an open plaza adjoining a state
capitol, are considered traditional
public fora.?

If a court determines that a lawsuit involves expressive

activity protected by the First Amendment and that nc view-

point discrimination has occurred, the court will determine

the nature of the ferum.

analysis. Similarly, when a speaker seeks
access to advertising space in a sports
arena, public forum inquiry focuses on
the advertising space rather than the
entire arena.”> Some fora may not have
a physical presence, but are neverthe-
less examined under the ‘public forum
doctrine. For example, in Rosenberger v.
Rector & Visitors of University of Vir-
ginia,? the Court examined the Univer-
sity of Virginia’s student activity fund
under the forum analysis, noting that
the fund “is a forum more in a meta-
physical than a spacial or geographic
sense, but the same principles are
applicable.”

Access

What access is sought by the speaker?
“[Florum analysis is not completed
merely by identifying the government
property at issue. Rather, in defining the
forum we have focused on the access
sought by the speaker. When speakers
seek general access to public property,
the forum encompasses that property....
In cases in which limited access is
sought, our cases have taken a more

Government intent

Did the government intentionally open
the forum to public expression? “The
government does not create a public
forum by inaction or by permitting lim-
ited discourse, but only by intentionally
opening a non-traditional forum for
public discourse.” A court will look to
the laws, regulations or expressly
adopted policies to determine the
government’s intent regarding expres-
sion in the forum.

Written guidelines or

policies and past practices

Has the government regulated the fo-
rum through a set of written guidelines
or policies? If so, how has the govern-
ment followed those guidelines or
policies? What have been the gov-
ernment’s actual past practices with re-
spect to expressive activity in the forum?
If there were written guidelines or poli-
cies, have the government’s past prac-
tices conflicted with its guidelines?
When the government does not have a
written policy or guidelines regarding
the speech allowed in the forum, the




court will look to the government’s his-
torical practices to determine what
speech is intended to be allowed.” If
the government’s actual practice is dif-
ferent than the written policy, the court
will analyze the forum based on the ac-
tual practice.®* When neither past prac-
tices nor written policies determine the
forum, the courts will compare. past
practices with the stated purposes of
the forum to determine the true nature
of the forum.’!

Government as proprietor

Is the government acting as a propri-
etor rather than a lawmaker? A non-
public forum will be found where the
government is acting as a proprietor.
A government’s actions in that capac-
ity, “managing its internal operations,
rather than acting as lawmaker with the
power to regulate or license...will not
be subjected to the heightened review
to which its actions as a lawmaker may
be subject.”?

Application of the

Public Forum Doctrine

The courts have applied the public fo-
rum doctrine to analyze free speech is-
sues in a wide variety of government
property situations.

Bus and public transit
advertisements

= The United States Supreme Court has
-+ held that where the advertising space is
generally limited to commercial speech
and the government is acting in a pro-
prietary capacity to manage the com-
mercial speech through regulations,
such space on the inside or outside of
buses, or in other public transit settings,
is a non-public forum.* Governmental
bus or transit advertisement policies
create a limited public forum where po-
litical, public service, and public issue
advertisements and other forms of po-
tentially controversial non-commercial
speech are allowed.**

Public school property

The public forum doctrine has been
applied in several public school settings.
The United States Supreme Court
held that a public school district
internal mail system was a non-
public forum, even though the system

The public forum doctrine has been applied by the courts in many

different circumstances where individuals seek access te govern-

ment property for expressive purposes. Municipal attorneys

should be aware of these settings and the manner in which the

courts analyze these issues.

was opened by the school district to
certain private organizations for
the purpose of distributing mail to
teachers.® The Supreme Court later
held in Lamb’s Chapel v. Center Moriches
School District®® that the use of public
school property after school hours was
a non-public forum because the
school district did not open the school
after hours for “indiscriminate public
use,” but rather, had adopted rules
governing after-hours use of school
property for ten specified purposes.
In a recent case from the Ninth

Circuit Court of Appeals, a baseball .

field fence at a public grade school
was held to be a non-public forum
because the school board had, by past
practice, rejected controversial adver-
tisements, including ads that would
promote alcohol and tobacco con-
sumption as well as an ad for Planned
Parenthood.?” The board rejected a
proposed advertisement containing
the text of the Ten Commandments
because it might have caused dis-
ruption or have forced the board to
accept other ads on religious or con-
troversial subjects.

Adopt-A-Highway programs

A series of cases involving the Ku
Klux Klan’s attempts to gain access
to state “adopt-a-highway” programs
illustrates the difficulty of applying
forum analysis in practice.*® Three
different courts were faced with the
same issue: what type of forum
analysis should be applied to the adopt-
a-highway program when the Ku
Klux Klan seeks, and is denied, access
to the program? Each court analyzed
the forum differently and reached a
different conclusion. The Federal Dis-
trict Court for the Eastern District of
Missouri held that the forum is the
state highway right-of-way, which
is a designated public forum; exclusion
from the program violated the Klan’s
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First Amendment rights.* The Federal
District Court for the Western District
of Arkansas also found that the forum
is the state highway right-of-way
and that exclusion of the Klan from the
program violated the Klan’s First
Amendment rights, but held that
such a location is a traditional public
forum.® Taking a completely different
view of the issue, the Fifth Circuit

.held that the forum is the adopt-a-

highway program, which is a non-
public forum; exclusion from the
program did not violate the Klan’s
constitutional rights.#!

Government offices

The-United States Supreme Court
has analyzed access to non-tangible
aspects of government offices under
the public forum doctrine. In Cor-
nelius v. NAACP Legal Defense and Edu-
cational Fund, Inc.,* the Court held
that an annual charitable fund-raising
drive conducted in the federal workplace
was a non-public forum. Charities that
sought access to the program were re-

qtred to obtain permission from federal

and local campaign officials before par-

ticipating, and the government’s policy

had been to limit participation in the
program to “appropriate” voluntary
agencies. “Such selective access, unsup-
ported by evidence of a purposeful des-
ignation for public use, does not create
a public forum.” »
Other limited public fora include
a municipal auditorium or theater,*
a school board meeting,” and public
university meeting place.* Other non-
public fora include: military bases,* air-
port terminals,*® mail boxes,® the lobby
of a state welfare office,’® school prop-
erty designated for athletic purposes,”
personal student workspaces at public
school,” publications by government
agency counselors serving individual
clients,” and legal bar journals.’
continued on page 28
21 .
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Conclusion

The public forum doctrine has been
applied by the courts in many different
circumstances where individuals seek
access to government property for ex-
pressive purposes. Municipal attorneys
should be aware of these settings and
the manner in which the courts ana-
lyze these issues. The practitioner
should also be aware of the con-
fusion surrounding the limited public
forum—the practical effect of the
Supreme Court’s rulings has been to in-
crease the likelihood that certain
settings will be measured under the non-
public forum reasonableness standard
of review. The courts will likely con-
tinue to expand the settings in which
the doctrine is applied, but may con-
tinue to struggle with application of
the limited forum category.
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